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MISSOURI WORKERS’ COMPENSATION 

I. JURISDICTION (RSMo § 287.110.2) 
 

A. Act will apply where: 
1. Injuries received and occupational diseases contracted in Missouri; or 

2. Contract of employment made in Missouri, unless contract otherwise 
provides; or 

3. Employee’s employment was principally localized in Missouri for thirteen 
calendar weeks prior to injury. 

 
 

II. ACCIDENTS 
 

A. Traumatic (RSMo § 287.020) 

1. An unexpected traumatic event or unusual strain identifiable by time and 
place of occurrence and producing at the time objective symptoms of an 
injury caused by a specific event during a single work shift. 

2. An "injury" is defined to be an injury which has arisen out of and in the 
course of employment. An injury by accident is compensable only if the 
accident was the prevailing factor in causing both the resulting medical 
condition and disability. 

3. "The prevailing factor" is defined to be the primary factor, in relation to any 
other factor, causing both the resulting medical condition and disability. 

4. An injury shall be deemed to arise out of and in the course of the 
employment only if: 

a. It is reasonably apparent, upon consideration of all the circumstances, that 
the accident is the prevailing factor in causing the injury; and 

b. It does not come from a hazard or risk unrelated to the employment to which 
workers would have been equally exposed outside of and unrelated to the 
employment in normal non-employment life. 

c. An injury resulting directly or indirectly from idiopathic causes is not 
compensable. 

d. A cardiovascular, pulmonary, respiratory, or other disease, or 
cerebrovascular accident or myocardial infarction suffered by a worker is an 
injury only if the accident is the prevailing factor in causing the resulting 
medical condition. 

5. An injury is not compensable because work was a triggering or precipitating 
factor. 
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B. Repetitive Injuries/Occupational Disease (RSMo § 287.067) 

1. Occupational disease is an identifiable disease arising with or without 
human fault out of and in the course of the employment. 

2. Ordinary diseases of life to which the general public is exposed outside of 
the employment shall not be compensable, except where the diseases 
follow as an incident of an occupational disease as defined in this section. 

3. The disease need not to have been foreseen or expected but after its 
contraction it must appear to have had its origin in a risk connected with the 
employment and to have flowed from that source as a rational 
consequence. 

4. With regard to occupational disease due to repetitive motion, if the exposure 
to the repetitive motion which is found to be the cause of the injury is for a 
period of less than three months, and the evidence demonstrates that the 
exposure to the repetitive motion with the immediate prior employer was the 
prevailing factor in causing the injury, the prior employer shall be liable for 
such occupational disease. 

5. The employer liable for occupational disease is “the employer in whose 
employment the employee was last exposed to the hazard of the 
occupational disease prior to evidence of disability.” 

a. For repetitive motion claims, if exposure is for less than three months 
and exposure with prior employer is prevailing factor in causing the 
injury, prior employer is liable. 

b. “Evidence of disability” is a term of art. It is often felt to refer to an impact 
on an Employee’s earning capacity. 

 
 

III. NOTICE (RSMo § 287.420) 
 

A. 30 days to report traumatic accident to Employer. 
 

B. In repetitive trauma/occupational diseases, Employee has 30 days from the date 
a causal connection is made between the occupational disease and the 
employment to report the occupational disease to the employer. 

 
C. The notice must be written and include the time, place and nature of the injury, and 

the name and address of the person injured. 
 

D. Employee can overcome a notice defense by providing Employer was not 
prejudiced by the failure to provide timely notice. 

 
E. If Employee can show that Employer had actual notice of the injury, even if the 

notice was not provided by Employee, the written notice defense may fail. 
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IV. REPORT OF INJURY (RSMo § 287.380) 
 

A. A Report of Injury shall be filed for all claims that result in lost time or require 
medical aid other than immediate first aid. 

 
B. Advise all employers to complete a Report of Injury as soon as possible and file 

with the Division of Workers’ Compensation in Jefferson City, Missouri. 
 

C. Failure to file Report of Injury within 30 days of accident results in extension 
of statute of limitations from two to three years from the date of accident or 
date of last benefits paid, whichever is later. 

 

D. File Report of Injury regardless of whether a claim is being denied. Filing is not an 
admission of compensability. 

 
E. Civil and criminal penalties possible for failure to file the Report of Injury. 

 
 

V. CLAIM FOR COMPENSATION (RSMo § 287.430) 
 

A. Employee has two years from the date of accident or the last date payment was 
made for benefits to file a timely Claim for Compensation. 

 
B. If Employer did not file a Report of Injury within 30 days of accident, Employee has 

three years from the date of accident or the last date payment was made for 
benefits to file a timely Claim for Compensation. 

 

C. On occupational disease claims, Employee has 2 years from the date at which a 
causal connection is made between the occupational disease and the occupational 
exposure to file a Claim for Compensation (3 years if Report of Injury was not filed 
timely). 

 
 

VI. ANSWER TO CLAIM FOR COMPENSATION 
 

A. If you receive a Claim for Compensation, assign the claim to counsel ASAP. 
 

B. Answer must be filed within 30 days of notice from Division of Workers’ 
Compensation. 

 
C. Failure to file timely answer results in acceptance of facts in claim, but not 

legal conclusions. 
 

D. Continue investigation and attempt settlement if appropriate. 
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VII. MEDICAL TREATMENT (RSMo § 287.140) 
 

A. Employer provides treatment and selects providers. 
 

B. Change of doctor only when present treatment results in a threat of death or 
serious injury. 

 
C. Mileage is only paid when the exam or treatment is outside of the local metropolitan 

area from the employee’s principal place of employment. 
 

D. Vocational Rehabilitation 

1. Never mandatory. 

2. Used to take a potential permanent total to another vocation. 

3. If requested by Employer, Employee must submit to “appropriate vocational 
testing” and a “vocational rehabilitation assessment.” 

4. 50 percent reduction in benefits if Employee fails to cooperate with 
vocational rehabilitation. 

 
 

VIII. AVERAGE WEEKLY WAGE (RSMo § 287.250) 
 

A. Need thirteen weeks of wage history in most cases. 
 

B. Add gross amount of earnings and divide by number of weeks worked. 

1. The denominator is reduced by one week for each five full work days missed 
during the thirteen weeks prior to the date of accident. 

2. Compensation rate = 2/3 average weekly wage up to maximum. 

3. Minors: consider increased earning power until age 21. 
 

C. Part-timers: for permanent partial disability only, use thirty hour rule (30 hours x 
base rate). The thirty hour rule does not apply to temporary total disability. 

 
D. Multiple employments: base average weekly wage on wages of Employer where 

accident occurred only. Do not include wages of other employers. 
 

E. New employees: if employed less than two weeks, use “same or similar” full-time 
employee wages, or agreed upon hourly rate multiplied by agreed-upon hours per 
week. 

 
F. Gratuity or tips are included in the average weekly wage to the extent they are 

claimed as income. 
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G. EXAMPLES: 

1. Full-Time Employee 

a. Employee earned $9,600 in gross earnings for 13 weeks prior to injury. 

b. Employee missed five days of work during the 13 weeks prior to date of 
injury. 

c. Average weekly wage is $800.00 ($9,600.00/12) 

2. Part-Time Employee 

a. $10 per hour 

b. Use 30 hour rule (30 hours X base rate) 

c. Average weekly wage is $300 (30 X $10.00) 

 
 

IX. DISABILITY BENEFITS 
 

A. Temporary Total Disability (RSMo § 287.170) 

1. Compensation rate two-thirds Average Weekly Wage (AWW) up to 
maximum. (See rate card) 

2. Multiple employments 

a. Base AWW on wages of employer where accident occurred only 

b. Do not include wages of other employers 

3. Waiting period – three days of business operation with benefits paid for 
those three days if claimant is off fourteen days. 

4. May not owe temporary total disability benefits if claimant is terminated for 
post-injury misconduct (RSMO § 287.170.4). 

5. For accidents before August 28, 2017: 

a. A claimant may receive Temporary Total Disability benefits “throughout 
the rehabilitative process” regardless of whether the claimant has 
reached maximum medical improvement. 

6. For accidents occurring on or after August 28, 2017: 

a. A claimant cannot receive Temporary Total Disability benefits after 
the claimant reaches maximum medical improvement. 

7. If Employee voluntarily separates from employment when Employer offered 
light duty work in compliance with medical restrictions, neither TTD nor TPD 
shall be payable (RSMo § 287.170.5) 

 
B. Temporary Partial Disability (RSMo § 287.180) 

1. Two-thirds of difference between pre-accident wage and wage employee 
should be able to earn post-accident. 
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2. For accidents before July 28, 2017: 

a. A claimant may receive Temporary Partial Disability benefits “throughout 
the rehabilitative process” regardless of whether the claimant has 
reached maximum medical improvement. 

3. For accidents occurring on or after July 28, 2017: 

a. A claimant cannot receive Temporary Partial Disability benefits after 
the claimant reaches maximum medical improvement. 

 
C. Permanent Partial Disability (RSMo § 287.190) 

1. "Permanent partial disability" means a disability that is permanent in nature 
and partial in degree. 

2. Permanent partial disability or permanent total disability must be 
demonstrated and certified by a physician and based upon a reasonable 
degree of medical certainty. 

3. On minor injury claims, the Administrative Law Judge (ALJ) may allow 
settlement without a formal rating report. 

4. Part-time employees must use “same or similar” full-time employees wage. 
(For PPD only) 

5. No credit for temporary total disability benefits paid. 

6. There are no caps for benefits. 

7. Disfigurement: 

a. Applicable to head, neck, hands or arms (RSMo § 287.190.4) 

b. Maximum is forty weeks. 

8. If a claimant sustains severance or complete loss of use of a scheduled 
body part, the number of weeks of compensation allowed in the schedule 
for such disability shall be increased by 10 percent. 

9. When dealing with minors, you must consider increased earning power for 
PPD (not TTD). 

10. Calculation of Permanent Partial Disability 

a. Claimant has a rating of 10 percent permanent partial disability to the 
body as a whole. 

b. Claimant qualifies for the maximum compensation rate for his date of 
accident of $422.97. 

c. Value of rating would be $16,918.80. (400 wks X 10% X $422.97) 
 

D. Permanent Total Disability (RSMo § 287.190) 

1. Definition: inability to return to any employment, not merely the employment 
in which Employee was engaged at the time of the accident. 

2. Benefits are paid weekly over Employee’s lifetime. 
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3. Law does allow lump sum settlements based on a present value of a 
permanent total award. 

4. If Employee is permanently and totally disabled as a result of the work 
accident in combination with Employee’s preexisting disabilities, and not as 
a result of the work accident considered in isolation, the Second Injury Fund 
is liable for PTD benefits. 

 
E. Death (RSMo § 287.240) 

1. Accidents before August 28, 2017: 

a. Death resulting from accident/injury. 

i. Total dependents (spouse and children) receive lifetime benefits. 

ii. If spouse remarries, he/she receives only two additional years of 
benefits from remarriage date. 

iii. Children receive benefits until the age of 18, or 22 if they continue 
their education full-time at an accredited school. 

iv. Total dependents take benefits to the exclusion of partial 
dependents. 

v. Partial dependents take based on the percentage of dependency. 

vi. Lump sum settlements are allowed. 

2. Accidents on or after August 28, 2017: 

a. Total dependents now includes claimable stepchildren by the deceased 
on his or her federal income tax return at the time of the injury 

b. Partial dependents no longer entitled to benefits 

3. Death unrelated to accident. 

a. Any compensation accrued but unpaid at the time of death is paid to 
dependents. 

b. General Rule: if Employee was not at MMI at the time of death, no PPD 
is appropriate. 

c. Benefits may continue to the dependents of Employee if Employee dies 
from unrelated causes. 

 
 

X. PROCEDURE 
 

A. Walk-In Settlement Conference 

1. Scheduled at Division on a first come, first serve basis. Depending on 
venue, backlog generally two weeks to two months. 

2. Settlement cannot be completed without Employee sitting before 
Administrative Law Judge with explanation of rights and benefits. 
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3. Settlement values can vary 3-7 percent between venues. 

4. If Employee has scarring to upper extremities, head, neck or face, ALJ will 
assign disfigurement and the amount will be added to the amount of agreed 
settlement. 

 
B. Conference 

1. Set by the Division of Workers Compensation or at the request of 
Employer’s counsel. 

2. Purpose is to see if Employee is in need of treatment or is ready to settle 
the claim. 

3. Claims need to be assigned to counsel. 

4. Need to have a rating report, if applicable. 

5. Many cases settle at this time. 

6. If Employee fails to attend two Conferences, Division will administratively 
close the claim. 

 
C. Pre-Hearing 

1. After Claim for Compensation has been filed, the Division of Workers’ 
Compensation will set Pre-Hearings. 

2. Generally requested by a party. 

3. Informal settings used to facilitate settlement or outlining of issues. 

4. Alternatives at conclusion are: 

a. Mediation 

b. Continue and reset 

c. Settlement 

Note: Unrepresented Employees are entitled to Mediations, Hardship Mediations 
and Hearings; however, Judges generally recommend they obtain counsel before 
any of these procedures. 

 

D. Mediation/Hardship Mediation 

1. Set before ALJ. 

2. Both parties are typically required to have ratings/or medical reports 
regarding treatment needs. 

3. Defense counsel required to have costs of medical, temporary total 
disability, permanent partial disability and physical therapy. 

4. Formal discussion on all issues in case, potential for settlement and 
defenses. 

5. Defense counsel must have access to client for settlement authority. 
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6. Alternatives at conclusion: 

a. Settlement 

b. Reset for Mediation 

c. Reset for Pre-Hearing 

d. Moved to Trial docket 
 

E. Hearing/Trial – (RSMo § 287.450) 

1. Before Administrative Law Judge only. 

2. St. Louis: Mediation conference before Chief Judge with assignment of trial 
judge if case not settled. 

3. Each party can receive one change of judge. 

4. Award generally issued within 30-60 days of trial. 

5. All depositions and medical evidence must be ready to submit the day of 
trial. 

 
F. Hardship Hearings – (RSMo § 287.203) 

1. Only issues are medical treatment and temporary total disability benefits 
currently due and owing. 

2. Claim must be mediated first. 

3. After the mediation, hearing can occur 30 days thereafter. 

4. Court can order costs of the proceeding to be paid by party if they find the 
party defended or prosecuted without reasonable grounds. 

5. All depositions and medical evidence must be ready to submit the day of 
trial. 

 

G. Notice to Show Cause Setting 

1. Will be set by the Division if Claim for Compensation has been filed and 
claim has been inactive for one year. 

2. Can be requested by Employer if thirty-day status letter was sent to 
opposing counsel and no response was received. 

3. If claim is dismissed, Employee has twenty days to appeal the dismissal. 
 

H. Appellate Process 

1. The Labor and Industrial Relations Commission 

a. 20 days to appeal ALJ’s award. 

b. Review of the whole record. 

c. Labor member, commerce member and neutral member. 
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2. Court of Appeals 

a. 30 days to appeal LIRC decision. 

b. Review questions of law only. 

3. Supreme Court 

a. 30 days to appeal Court of Appeals decision. 

b. Review questions of law only. 
 

I. Liens 

1. Spousal and Child Support Liens 

a. Lien must be filed with the Division of Workers’ Compensation. 

b. Temporary Total Disability: the maximum withheld is 25 percent of the 
weekly benefit. 

c. Permanent Partial Disability: the maximum withheld is 50 percent of the 
total settlement. 

d. Benefits generally paid to the Clerk of the Circuit Court. 

2. Attorney Liens 

a. Lien must be filed with the Division of Workers’ Compensation. 

b. Must be satisfied prior to payout of proceeds. 

 
 

XI. DEFENSES 
 

A. Arising out of and in the course of: 

1. There must be a causal connection between the conditions under which the 
work was required to be performed and the resulting injury. The injury 
results from a “natural and reasonable incident” of the employment, or a risk 
reasonably “inherent in the particular conditions of the employment,” or the 
injury is the result of a risk particular to the employment. 

a. Acts of God - not compensable 

b. Personal Assault - generally compensable 

c. Horseplay - generally not compensable, unless commonplace or 
condoned by Employer 

d. Personal Errands/Deviation - generally not compensable 

e. Personal Comfort Doctrine - Accidents occurring while an employee is 
engaged in acts such as going to and coming from the restroom, lunch 
or break room are generally compensable. 
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f. Mutual Benefit Doctrine - An injury suffered by an employee while 
performing an act for the mutual benefit of the employer and employee 
is usually compensable. 

g. Mental Injury - (RSMo § 287.120.8) Claimant must show that mental 
injury resulting from work-related stress was extraordinary and unusual 
to receive compensation. The amount of work stress shall be measured 
by objective standards and actual events. Mental injury is not 
compensable if it resulted from any disciplinary action, work evaluation, 
job transfer, layoff, demotion, termination, or any similar action taken in 
good faith by the employer. 

 
** Amendments made to the The Workers’ Compensation Act in 2005 
require that the statute to be strictly construed. This could potentially 
impact all common law doctrines such as the Personal Comfort Doctrine 
and Mutual Benefit Doctrine. 

 
B. “In the course of” 

1. Must be proven that the injury occurred within the period of employment at 
a place where the employee may reasonably be, while engaged in the 
furtherance of the employer’s business, or in some activity incidental to it. 

a. Coming and going - Broad exceptions to this rule. 

b. Parking Lot - If Employer exercises ownership or control over the parking 
lot, an accident occurring on the lot will generally be found compensable. 

c. Dual Purpose Doctrine - If the work of Employee creates the necessity 
for travel, he/she is in the course of his/her employment, though he/she 
is serving at the same time some purpose of his own. 

d. Frolic: “Temporary Deviation” 
 

C. Other Defenses 

1. Recreational Injuries (RSMo § 287.120.7) - Not compensable unless 
Employee’s attendance was mandatory, or Employee was paid wages or 
travel expenses while participating, or the injury was due to an unsafe 
condition of which Employer was aware 

2. Violation of Employer’s Rules or Policies - An employee is not necessarily 
deprived of the right to compensation where his injury was received while 
performing an act specifically prohibited by the employer. Compensation is 
denied where the employee’s violation is such that it removes him from the 
sphere of his employment. 

3. Found Dead Presumption: Where a worker sustains an unwitnessed injury 
at a place where the worker is required to be by reason of employment, 
there is a rebuttable presumption that the injury and death arose out of and 
in the course of employment. However, in almost all cases the courts have 
failed to permit recovery based on this presumption. 
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4. Alcohol/Controlled Substances 

a. For accidents before August 28, 2017: 

i. Total Defense [RSMo. §287.120.6(2)] - Must show that the use 
of the alcohol or controlled substance was the proximate cause 
of the accident. 

ii. Partial Defense [RSMo. §287.120.6(1)] - Employer is entitled to a 
50 percent reduction in benefits (medical, TTD, and PPD) if 
Employer has policy against drug use and injury was sustained 
“in conjunction with” the use of alcohol or nonprescribed 
controlled drugs 

b. For accidents on or after August 28, 2017: 

i. If an employee tests positive for a non-prescribed controlled drug 
or the metabolites of such drug, then it is presumed that the drug 
was in Employee’s system at the time of the accident/injury and 
that the injury was sustained in conjunction with the use of such 
drug. 

ii. For the presumption to apply, the following requirements must be 
met: 

(a.)     Initial testing within 24 hours of accident or injury 

(b.) Notice of the test results must be given to the employee 
within 14 calendar days of the insurer/self-insurer 
receiving actual notice of the confirmatory results 

(c.) Employee must have opportunity to perform a second test 
upon the original sample 

(d.) Testing must be confirmed by  mass  spectrometry, using 
a generally accepted medical forensic testing 
procedure 

iii. The presumption is rebuttable by Employee 

5. Medical Causation 

6. Employer/Employee Relationship 

a. Owner and Operator of Truck - Complete defense if the alleged 
employer meets the standards set out in RSMo § 287.020.1. 

b. General Contractor-Subcontractor Liability (RSMo § 287.040) - 
Subcontractor is primarily liable to its employees and general contractor 
is secondarily liable. Under the Workers’ Compensation Act, the general 
contractor has a right to reimbursement from the subcontractor if the 
subcontractor’s employee receives benefits from the general contractor. 

c. Independent Contractor - The alleged employer must prove that the 
claimant is not only an independent contractor, but must also show that 
the claimant is not a “statutory employee.” 
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7. Intentional Injury (RSMo § 287.120.3) – not compensable 

8. Last Exposure Rule (RSMo § 287.063 and § 287.067.7) 

9. Idiopathic Injury – “idiopathic” means innate to the individual 

10. Failure to Use Provided Safety Devices: (RSMo § 287.120.5) If the injury is 
caused by the failure of the employee to use safety devices where provided 
by the employer OR from the employee’s failure to obey any reasonable 
rules adopted by the employer for the safety of employees, the 
compensation shall be reduced at least 25 percent, but not more than 50 
percent. Employee must have actual knowledge of the rule and Employer 
must have made reasonable efforts to enforce safety rules and/or use of 
safety devices prior to the injury. 

 
 

XII. TORT ACTIONS AGAINST EMPLOYERS – The Missouri Alliance Decision 
 

A. Labor groups challenged the constitutionality of the 2005 amendments. 
 

B. If a work-related incident meets the definition of “accident” and if it causes “injury” 
as defined by the Act, then workers’ compensation is the “exclusive remedy.” 

 
C. If not, the employee is free to proceed in tort. 

 
D. Types of injuries and accidents at issue: 

1. Injuries that do not meet the definition of “accident,” including repetitive 
trauma injuries; 

2. Accidents that do not meet the definition of “injury”; 

3. Injuries for which the accident was not the “prevailing factor,” but was the 
“proximate cause”; 

4. Injuries from idiopathic conditions. 
 

E. Likely types of claims: 

1. Common law negligence; 

2. Premises liability; 

3. Respondeat superior. 

 
 
 

13 © 2022 McAnany, Van Cleave & Phillips, P.A.



14 © 2022 McAnany, Van Cleave & Phillips, P.A.



MISSOURI WORKERS’ COMPENSATION 201 
 

I. Evidence of Disability 

 

A. Permanent Partial Disability (RSMo § 287.190) 

1. Disability that is permanent in nature and partial in degree, and … the 

percentage of disability shall be conclusively presumed to continue 

undiminished whenever a subsequent injury to the same member or same 

part of the body also results in permanent partial disability for which 

compensation under this chapter may be due. 

 

2. Permanent partial disability or permanent total disability shall be 

demonstrated and certified by a physician. Medical opinions addressing 

compensability and disability shall be stated within a reasonable degree of 

medical certainty. 

 

3. In determining compensability and disability, where inconsistent or 

conflicting medical opinions exist, objective medical findings shall prevail 

over subjective medical findings. Objective medical findings are those 

findings demonstrable on physical examination or by appropriate tests or 

diagnostic procedures. 

B. Occupational Diseases (RSMo § 287.063 & 287.067) 

1. An identifiable disease arising with or without human fault out of and in the 

course of the employment.  

a. Includes injuries due to repetitive motion 

b. Occupational exposure must be the prevailing factor in causing the 

resulting medical condition and disability. 

c. The disease need not to have been foreseen or expected but after 

its contraction it must appear to have had its origin in a risk 

connected with the employment and to have flowed from that source 

as a rational consequence. 

d. Generally, does not include ordinary diseases of life to which the 

general public is exposed outside of the employment, except where 

the diseases follow as an incident of an occupational disease as 

defined in this section. 

 

2. Typically, the employer liable for compensation of occupational diseases is 

the employer in whose employment the employee was last exposed to the 

hazard of the occupational disease prior to evidence of disability, regardless 

of the length of time of such last exposure 

a. This is referred to as the “Last Exposure Rule” 
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3. An employee shall be conclusively deemed to have been exposed to the 

hazards of an occupational disease when for any length of time, however 

short, he is employed in an occupation or process in which the hazard of 

the disease exists 

a. Unless it is an occupational disease due to repetitive motion and the 

employee has been employed with the current employer for less than 

three months and there was exposure to the repetitive motion with 

the immediate prior employer which was the prevailing factor in 

causing the injury. 

b. In this case, the prior employer is liable. 

II. Post-Injury Misconduct 
 
A. Defined (RSMo § 287.170.4) 

 

1. If the employee is terminated from post-injury employment based upon the 

employee's post-injury misconduct, neither temporary total disability nor 

temporary partial disability benefits are payable.  

 

2. Post-injury misconduct does not include absence from the workplace due 

to an injury unless the employee is capable of working with restrictions, as 

certified by a physician. 

 
B. Examples of Post-Injury Misconduct: 

1. After the claimant was released to return to work on modified duty, and the 

employer had work within the restrictions available, the claimant both failed 

to return to work and failed to call in his absences each day, as was required 

per the employer’s policy. The policy specifically required the employees to 

call their supervisor at least one hour prior to beginning their shift if they 

could not report that day, unless other arrangements were made. The 

employee neither called each day nor made other arrangements and was 

therefore terminated. The Commission held this was a termination for 

misconduct. 

Hicks v. Missouri Dep’t of Corrections, No. 14-004926, 2019 WL 2412820 

(Mo. Lab. Ind. Rel. Com. May 31, 2019). 

2. An over-the-road truck driver sustained an injury to his back but failed to 

immediately tell his employer about it. A week later, the driver still had not 

told his employer and was driving a route from Louisiana to Dallas, Texas 

and then back to Kansas City. While driving from Dallas to Kansas City, his 

supervisor called him and requested he stop in Arkansas to pick up an 

additional load. The driver refused and merely said his back was hurting but 
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did not allege a work-related injury. His employer informed him if he did not 

pick up the load in Arkansas, he would be fired. The driver still refused to 

pick it up and he was terminated. The ALJ determined this was a termination 

due to post-injury misconduct but on appeal the Commission did not 

incorporate this portion of the decision because it decided the matter on 

other grounds.  

Jones v. Harris Transportation, No. 06-086943, 2009 WL 3786109 (Mo. 
Lab. Ind. Rel. Com. Nov. 4, 2009). 

 
C. Example of what is NOT post-injury misconduct: 
 

1. Using leave time to cover four post-injury absences while the claimant was 
working light duty from April 2017 through January 2018, for the following 
reasons: workers’ compensation doctor’s appointment, a family emergency, 
car troubles, and a medical emergency. The employee was fired for 
“frequent absenteeism” as all four absences occurred in January 2018. 
However, the Commission held this was not post-injury misconduct. 
 
Lana v. Oldcastle, Inc., No. 17-022682, 2019 WL 1313591 (Mo. Lab. Ind. 
Rel. Com. Mar. 15, 2019). 

III. Safety Violations 
 
A. Defined (RSMo § 287.120.5) 

 
1. Where the injury is caused by: 

a. The failure of the employee to use safety devices where provided by 
the employer, or  

b. From the employee's failure to obey any reasonable rule adopted by 
the employer for the safety of employees 

 
2. The compensation and death benefit provided for herein shall be reduced 

at least twenty-five but not more than fifty percent IF: 
a. The employee had actual knowledge of the rule so adopted by the 

employer; and  
b. The employer had, prior to the injury, made a reasonable effort to 

cause his or her employees to use the safety device or devices and 
to obey or follow the rule so adopted for the safety of the employees. 

 
B. Examples 
 

1. Employer’s rule required employees to keep all body parts within the 
confines of a forklift while it was “traveling.” However, while a forklift was 
stationary, the employee stuck his left leg out of the forklift and his left foot 
was crushed by another forklift passing by. The Missouri Supreme Court 
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held the employee did not violate the employer’s rule because the rule only 
applied when the forklift was “traveling” or in motion. In this case, the forklift 
was stationary when the employee stuck his leg out and therefore there was 
no safety violation. 

 
Greer v. SYSCO Food Services, 475 S.W.3d 655 (Mo. 2015). 
 

2. Employer’s rule required employees to lock-out-tag-out every machine 
before it was repaired. This entailed cutting off the power to the machine 
(lock-out) and placing a tag at the lock-out point indicating who had locked 
out the machine and who was authorized to turn it back on (tag-out). The 
employer regularly distributed written safety materials and trained the 
employees on these procedures and warned the employees they could be 
disciplined if they did not follow the procedures. An employee turned off 
power to part of a machine but not all of it and therefore some of the 
machine continued to move while he worked on it. The employee’s fingers 
were caught in the moving parts while he was working on it and were 
injured. The Court of Appeals held the employee had actual knowledge of 
the safety rule due to the employer’s training, the training and threat of 
discipline also established the employer made a reasonable effort to cause 
its employees to follow the rule, and that the employee’s injury was caused 
by his failure to follow the safety rule. Therefore, the Court of Appeals 
awarded a 37.5% reduction. 

 
Thompson v. ICI American Holding, 347 S.W.3d 624 (Mo. Ct. App. 2011). 

 
IV.  Alcohol and Drug Rule Violations (Intoxication or Impairment Defense) 

 
A. Definition (RSMo § 287.120.6) 
 

1. The employee must fail to obey any rule or policy adopted by the employer 
relating to a drug-free workplace or the use of alcohol or nonprescribed 
controlled drugs in the workplace 

 
2. Then either of the following two situations may apply: 

a. If the injury was sustained in conjunction with the use of alcohol or 
nonprescribed controlled drugs, the compensation and death benefit 
shall be reduced fifty percent. 

i. “In conjunction with”: co-existing in time and space. 
 

b. If the use of alcohol or nonprescribed controlled drugs in violation of 
the employer's rule or policy is the proximate cause of the injury, then 
the benefits or compensation for death or disability shall be forfeited. 

i. “Proximate cause”: combined with the tort law definition, 
whether the injury is the natural and probable consequence 
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of the claimant’s use of the alcohol or drugs in violation of 
the employer’s rule or policy. 

 
B. Refusal 

 
1. An employee's refusal to take a test for alcohol or a nonprescribed 

controlled substance, at the request of the employer shall result in the 
forfeiture of benefits IF: 

a. The employer had sufficient cause to suspect use of alcohol or a 
nonprescribed controlled substance by the claimant; OR 

b. The employer's policy clearly authorizes post-injury testing 
 

C. Presumptions  
 

1. Alcohol 
a. The voluntary use of alcohol to the percentage of blood alcohol 

sufficient under Missouri law to constitute legal intoxication shall give 
rise to a rebuttable presumption that the voluntary use of alcohol was 
the proximate cause of the injury. 

b. A preponderance of the evidence standard shall apply to rebut such 
presumption.  

 
2. Drugs 

a. Any positive test result for a nonprescribed controlled drug or the 
metabolites of such drug from an employee shall give rise to a 
rebuttable presumption: 

i. That the tested nonprescribed controlled drug was in the 
employee's system at the time of the accident or injury and 

ii. That the injury was sustained in conjunction with the use of 
the tested nonprescribed controlled drug 

b. The presumption only applies if the following are met: 
i. The initial testing was administered within twenty-four hours 

of the accident or injury; 
ii. Notice was given to the employee of the test results within 

fourteen calendar days of the insurer or group self-insurer 
receiving actual notice of the confirmatory test results; 

iii. The employee was given an opportunity to perform a second 
test upon the original sample; AND 

iv. The initial or any subsequent testing that forms the basis of 
the presumption was confirmed by mass spectrometry using 
generally accepted medical or forensic testing procedures. 

a. This presumption may be rebutted by a preponderance of 
evidence 
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V. Going and Coming Rule and Traveling Employees 
 
A. Going and Coming Rule 
 

1. An employer is generally not liable for a claimant’s injury if the claimant was 
injured while going to or coming from work. 

 
2. Injuries sustained in company-owned or subsidized automobiles in 

accidents that occur while traveling from the employee's home to the 
employer's principal place of business or from the employer's principal place 
of business to the employee's home are not compensable. 
(RSMo § 287.020.5). 

 
3. However, an injury will generally arise out of and in the course of 

employment, “when it occurs within the period of employment at a location 
where employee would reasonably be while engaged in fulfilling the duties 
of employment or something incidental thereto.”  
 
Campbell v. Trees Unlimited, Inc., 505 S.W.3d 805, 815 (Mo. Ct. App. 
2016). 
 

B. Mutual Benefit Doctrine 
 

1. Typically applies to arguably work-related activities that do not involve 
travel. 
 

2. If the employee is injured while performing an action which is for the mutual 
benefit of both the employee and the employer, the injury will be 
compensable. 

 
3. The employee’s actions must provide some substantive benefit to the 

employer, and the benefit must be more than merely speculative or remote. 
 

C. Dual Purpose Doctrine 
 

1. Typically applies to arguably work-related activities conducted while an 
employee is traveling. 
 

2. If the employee is traveling both for his own personal purposes and for 
purposes related to his employment, any injury sustained while traveling 
may be compensable if the employee can prove they “would have made the 
journey even though the private purpose was absent.”  
 
Wilson v. Wilson, 360 S.W.3d 836, 846 (Mo.App.W.D.2011). 
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3. Claimant must prove he was furthering his employer’s purposes when the 
accident occurred. 

 
4. If claimant was on a distinct departure on a personal errand, his injuries are 

not compensable.  
a. Departure may be shown if the employee would not have been at 

the place he was injured, had the employee cancelled his 
personal errand. 

 
D. Special Task Exception or Special Errand Rule 

 
1. Coming and going rule does not apply when the employee, having 

identifiable time and space limits on his employment “performs a special 
task, or errand in connection with his employment.”  

 
Baldwin v. City of Fair Play, No. 11-015959, 2012 WL 992473 (Mo. Lab. 
Ind. Rel. Com. Mar. 21, 2012); Custer v. Hartford Ins. Co., 174 S.W.3d 602 
(Mo. Ct. App. 2005). 
 

2. “The journey may be brought within the course of employment by the fact 
that the trouble and time of making the journey, or the special 
inconvenience, hazard, or urgency of making it in the particular 
circumstances, is itself sufficiently substantial to be viewed as an integral 
part of the service itself.” 
 
Custer v. Hartford Ins. Co., 174 S.W.3d 602, 614 (Mo. Ct. App. 2005). 
 

VI. Mental Injuries  
 
A. Two Types: Work-Related Stress and Traumatic Events (RSMo 287.120.8–10). 
 

1. Mental injury resulting from work-related stress does not arise out of and in 
the course of the employment, unless it is demonstrated that the stress is 
work related and was extraordinary and unusual. The amount of work stress 
shall be measured by objective standards and actual events. 

 
2. Mental injury does not arise out of and in the course of the employment if it 

resulted from any:  
a. Disciplinary action,  
b. Work evaluation,  
c. Job transfer,  
d. Layoff,  
e. Demotion,  
f. Termination or  
g. Any similar action taken in good faith by the employer. 

 

21 © 2022 McAnany, Van Cleave & Phillips, P.A.



3. Neither of the above diminish a firefighter’s ability to receive benefits for 
psychological stress under 287.067.6, which concerns occupational 
diseases 

a. Firefighters of a paid fire department and peace officers of a paid 
police department may recover for psychological stress if the 
department is certified and a direct causal relationship is 
established. (RSMo § 287.067.6). 

 
B. Work-Related Stress – Claimant must prove: 

 
1. As judged by an objective standard based on actual events, the amount of 

stress the claimant endured was work related, extraordinary, and unusual; 
a. The “objective standard” is a reasonable person standard: 

“whether the same or similar actual work events would cause a 
reasonable [employee] extraordinary and unusual stress.” 

Mantia v. Missouri Dep’t of Transp., 529 S.W.3d 804 (Mo. 2017) 
 

b. Must put forth objective evidence, such as by having other 
employees in his or her profession testify as to what they 
experience in the course of their employment.  

 
c. These other employees do not have to work for the same 

employer at the claimant. 
 

2. Claimant suffered a mental injury which was caused by this work-related 
stress. 
 

C. Traumatic Event (RSMo § 281.120.1) – Claimant must prove: 
 

1. The mental injury arose out of and in the course of the claimant’s 
employment 

 
2. Examples:  

a. A nurse was sexually assaulted by a patient and this caused her 
to develop an adjustment disorder. The Court of Appeals held this 
mental injury was compensable even though she suffered no 
physical injury. The claimant did not have to prove her stress was 
extraordinary or unusual because the mental injury resulted from 
a traumatic event. 

Jones v. Washington Univ., 199 S.W.3d 793 (Mo. Ct. App. 2006). 
 

b. Two students were fighting and a teacher who tried to break up 
the fight was slammed into the wall by the students, resulting in 
physical and mental injuries. Both the claimant’s physical and 
mental injuries were compensable without her proving her stress 
was extraordinary or unusual because they both arose out of and 
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in the course of her employment and resulted from a traumatic, 
physical, event. 
 
E.W. v. Kansas City Missouri School Dist., 89 S.W.3d 527 (Mo. 
Ct. App. 2002). 

 
VII. Extension of Premises Doctrine and Parking Lots 
 

A. Definition (RSMo § 287.020.5). 
 

1. The extension of premises doctrine is abrogated to the extent it extends 
liability for accidents that occur on property not owned or controlled by the 
employer even if the accident occurs on customary, approved, permitted, 
usual or accepted routes used by the employee to get to and from their 
place of employment. 
 

2. Doctrine still applies to injuries which occur on property which the employer 
owns or controls. 

a. Employer “controls” property when it exercises power over it, 
regulates or governs it, or has a controlling interest in it.  

Missouri Dep’t of Social Services v. Beem, 478 S.W.3d 461 (Mo. 
Ct. App. 2015). 

B. Examples: 
 

1. Claimant was on a fifteen-minute break and was walking to her car to go 
home to let her dog out, when she slipped and fell on ice in her employer’s 
parking lot and broke her ankle. The employer did not own the parking lot, 
but per the terms of the employer’s lease, the employer was to pay for snow 
and ice removal in the parking lot and could transfer its interest in the 
parking lot without the landlord’s approval. Therefore, the Commission held, 
and the Court of Appeals affirmed that the employer had sufficient rights in 
the parking lot to “control” it and therefore was liable for injuries which 
occurred in the parking lot. The claimant’s injuries were consequently 
compensable even though she was not performing a work-related activity 
when she was injured. 

Missouri Dep’t of Social Services v. Beem, 478 S.W.3d 461 (Mo. Ct. App. 
2015). 
 

2. Claimant clocked out from work and was walking to his car to go home when 
he slipped on ice in his employer’s parking lot and seriously injured his 
ankle. The employer did not own the parking lot, rather, it was leased to the 
employer from its landlord. The lease stated the employer had the right to 
use the parking lot, but the landlord had to manage and maintain the parking 
lot and had the ability to move the location of the parking lot as well as 
rearrange or modify it as the landlord saw fit without the employer’s input. 
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Therefore, the Commission held and the Court of Appeals affirmed that the 
employer did not “control” the parking lot. The employer therefore was not 
liable for injuries which occurred in the parking lot under the extension of 
premises doctrine and the claimant’s ankle injury was not compensable. 

Hager v. Syberg’s Westport, 304 S.W.3d 771 (Mo. Ct. App. 2010). 
 

VIII. Penalties Against the Employer 
 

A. Failure of Employer to Comply with Statute or Order (RSMo § 287.120.4). 
 

1. If a claimant’s injury is caused by the employer’s failure to comply with any 
Missouri statute or lawful order of the Division or Commission, the 
claimant’s compensation and death benefits are increased fifteen percent. 

 
B. Fraud or Noncompliance Statute (RSMo § 287.128) 
 

1. It is unlawful for an employer to knowingly make or cause to be made any 
false or fraudulent: 

a. Material statement or material representation for the purpose of 
obtaining or denying any benefit; 

b. Statements with regard to entitlement to benefits with the intent 
to discourage an injured worker from making a legitimate claim; 

i. “For the purpose of subdivisions (6), (7), and (8) of this 
subsection, the term “statement’ includes any notice, proof 
of injury, bill for services, payment for services, hospital or 
doctor records, x-ray or test results.” 

c. Any employer violating the above may be found guilty of a class 
A misdemeanor and punished by a fine up to ten thousand dollars 
and/or up to one year in a county jail. 

d. Repeat offenders may be found guilty of a class D felony. 
 

2. It is unlawful for an employer to prepare or provide an invalid certificate of 
insurance as proof of workers' compensation insurance.  

a. Any employer preparing or providing the invalid certificate may 
be found guilty of a class E felony and punished by: 

i. A fine up to ten thousand dollars, or 
ii. Double the value of the fraud, whichever is greater, and/or 
iii. Up to four years in prison.  

 
3. An employer cannot knowingly misrepresent any fact to obtain workers’ 

compensation insurance for less than the proper rate 
a. Any employer doing so may be found guilty of a class A 

misdemeanor 
b. Repeat offenders may be found guilty of a class E felony. 

 
4. Employer’s covered by the Act must have workers’ compensation insurance 
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a. If an employer does not have insurance, they may be found guilty 
of a class A misdemeanor and punished by: 

i. A penalty up to three times the annual premium the 
employer would have paid if they had workers’ 
compensation insurance, or  

ii. Up to fifty thousand dollars, whichever amount is greater 
b. Repeat offenders may be found guilty of a class E felony. 

 
5. Under subsection (8) it is a violation of Missouri law to “knowingly make or 

cause to be made a false or fraudulent material statement to an investigator 
of the division in the course of the investigation of fraud or noncompliance.” 

a. Any employer doing so may be found guilty of a class A 
misdemeanor.  
 

C. Failure to report (287.380.4) 
 

1. If an employer knowingly fails to report any accident or knowingly makes a 
false report or statement in writing to the Division or Commission, they may 
be found guilty of a misdemeanor and punished by: 

a. A fine of not less than fifty nor more than five hundred dollars, or  
b. By imprisonment in the county jail for not less than one week nor 

more than one year, or  
c. By both the fine and imprisonment. 

 
D. Failure to Pay a Temporary or Partial Award (RSMo § 287.510). 
 

1. If a temporary or partial award is entered, and a final award is later entered 
which is consistent with the temporary or partial award, and the temporary 
or partial award has not been paid or complied with by the time the final 
award is entered, the Judge may order the amount which was previously 
ordered in the temporary or partial award but not paid by the time the final 
award is entered to be doubled in the final award. 
 

2. An employer/insurer could be charged under 287.128.2 for “knowingly and 
intentionally refusing to comply with known and legally indisputable 
compensation obligations with intent to defraud.” 

 
3. Whether to award the penalty is discretionary and may be entered by the 

Administrative Law Judge or Commission. 
 

E. Failure to Post Reasonable Notices that the Employer is Covered by the Act 
(RSMo § 287.127.3) 

 
1. Employer’s covered by the act must post the following notices at their place 

of employment: 
a. That they are covered by the Act 
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b. That the employees must report all injuries, and to whom the 
injuries must be reported, within thirty days of when the employee 
becomes reasonably aware the injury is work related or the 
employee risks the ability to receive compensation 

c. Name, address, and telephone number of the insurer; or if self-
insured, the name, address, and telephone number of the 
designated individual responsible for reporting injuries or the 
adjusting or service company designated to handle the 
employer’s workers’ compensation matters. 

d. Name, address, and number of the Division of workers’ 
compensation 

e. That the employer will supply additional information upon request 
f. That a fraudulent action by the employer, employee, or any other 

person is unlawful. 
 

2. Any willful violation of the notice requirement may result in a class A 
misdemeanor and a punishment by: 

a. A fine of not less than fifty dollars nor more than one thousand 
dollars, or  

b. By imprisonment in the county jail for not more than six months 
or  

c. By both such fine and imprisonment, and 
  

3. Each such violation or each day such violation continues shall be deemed 
a separate offense. 

 
F. Catch-All Penalty (287.790) 
 

1. If any employer violates any provision of the Act and a penalty is not 
specifically provided, the employer may be found guilty of a misdemeanor 
and punished by: 

a. A fine of not less than fifty dollars nor more than five hundred 
dollars or  

b. By imprisonment in the county jail for not less than one week and 
not more than one year or  

c. Both such fine and imprisonment. 
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RECENTLY ASKED QUESTIONS IN MISSOURI 
FROM ISSUES ADDRESSED IN RECENT MISSOURI CASES 

Q: Did the Commission err in denying claimant benefits because he included 
additional injuries and disabilities as well as non-medical considerations in a claim 
for PTD? 

A: No. 

In Klecka, in 2014, while working as a welder, claimant suffered an injury to his left 
shoulder that constituted the primary injury in this matter. Claimant settled the primary 
claim with his employer for permanent partial disability for both physical and psychiatric 
injury. Claimant then pursued a claim against the Second Injury Fund on the basis of his 
history of work-related and non-work-related accidents and injuries. The Administrative 
Law Judge ruled in claimant’s favor for PTD benefits and found claimant to be unable to 
return to work. The Fund filed an appeal to the Commission, citing the ALJ’s 
misapplication of a statute. The Commission reversed the award, finding that to establish 
Fund liability for PTD benefits, claimant’s burden was to prove that the combination of 
one qualifying preexisting disability equaling at least 50 weeks of PPD and the disability 
resulting from the primary injury rendered him PTD. Additionally, since claimant’s experts 
and the ALJ considered claimant’s other injuries and disabilities as well as non-medical 
considerations, claimant did not carry his burden of proof.  

The Eastern District case considered the Claimant’s first point on appeal relates that the 
Commission misinterpreted a relevant statute. Claimant’s second point claims that the 
Commission ignored the overwhelming weight of the evidence in finding that he did not 
prove he was eligible for PTD benefits. The court declined to address this point because 
claimant was correct that the Commission misinterpreted the statute. The Missouri Court 
of Appeals reversed the Commission’s decision and awarded the claimant PTD benefits 
based on what the court considers the correct interpretation of the statute.  
Additionally, the court considered three more inquiries. The first inquires whether the 
employer or Fund should pay when an employee becomes permanently and totally 
disabled after a work-related injury. The court held that, reading all sections of the statute 
together, the legislature expressed intent that PTD claims against the Fund are governed 
by the Missouri Statute 287.200, which includes claims brought against the employer in 
which it is alleged that the employee is PTD as a result of a primary injury.   

The second inquiry deals with a 2013 amendment to section 287.220. The court 
examined an amendment to Missouri Statute 287.200 which aimed to address the Fund’s 
insolvency by limiting the Fund’s liability. The Missouri Court of Appeals found that the 
2013 amendment is consistent with historical framework but does not alter the 
fundamental purpose of the Fund, which is to encourage the hiring of disabled workers. 
The court also noted that when questioning who pays a claimant PTD after a primary 
injury, the tighter the restrictions are on Fund liability, the more PTD liability falls back on 
employers.  

The final inquiry pertains to legislative intent to preserve the consideration of relevant 
medical and non-medical facts in PTD claims against the Fund. In this case, even though 
it is undisputed that the claimant is entitled to PTD and had a qualifying disability, the 

27 © 2022 McAnany, Van Cleave & Phillips, P.A.



consideration of medical and non-medical facts by claimant’s counsel meant that claimant 
did not meet his burden of proof. The court notes that because claimant did meet his 
burden of proof, statutory intent must be examined. The 2013 amendment demonstrates 
an intent to extend a PTD analysis beyond what was given by the Commission. The court 
goes on to say that by the statutory language, the legislature instructs us to look through 
the lens of qualifying injuries when deciding who pays for an employee’s PTD. To give all 
parts of the statute meaning, one must consider the claimant’s physical conditions as well 
as other considerations such as age, education, and transferable work skills when 
determining PTD. The court reversed the Commission’s decision and remanded the 
matter for the entry of an award in claimant’s favor.  

The Supreme Court then took this up on application after an appeal by the Second Injury 
Fund---and affirmed the Commission’s findings.  The Court stated in order to qualify for 
PTD from the Fund and meet his burden the Claimant must have at least one medically 
documented prior disability that is worth 50 weeks and meets one of the 4 criteria listed 
in 287.220.3---and that when that injury combines with the primary injury the Claimant is 
rendered PTD.  As stated in Parker, the court recognized that all qualifying injuries could 
be considered—but non-qualifying pre-existing injuries cannot be part of the equation to 
reach PTD.  Life conditions such as age, education, skills, and appearance which are life 
conditions were still allowed, but not prior injuries and conditions that did not meet the 
statutory thresholds.  Because Claimant’s expert considered both qualifying and non-
qualifying injuries/conditions to reach PTD, Claimant did not meet his burden and PTD 
was denied. 

Klecka v. Treasurer of Missouri, 644 SW 3d 562 (Mo. en banc 2022). 

Q: When an employee suffers an injury changing directions while walking on an 
ordinary asphalt lot in furtherance of his job duties, has the injury arisen out of and 
in the course of his employment? 

A: No, the risk source was a risk to which the claimant was equally exposed in his 
non-employment life.  

In Overstreet, the claimant worked as an asphalt plant operator. His duties included 
loading trucks and unloading railroad cars, activities that involved significant amounts of 
walking, going up and down stairs, and crawling under and on top of railroad cars. He 
was injured when he saw a truck arrive and began walking on the asphalt path to the load 
station when he realized he had forgotten his ProxCard, a device similar to a hotel room 
key that granted the claimant access to a load station. He planted his foot in order to 
suddenly change direction and heard a “pop” and felt tearing in his left knee. The claimant 
stated that the area where he was walking was not out of the ordinary. That is, it was not 
wet, not slick and the area was well lit. While he stated that he was walking downhill when 
his knee popped, he never indicated that the slope was a contributing factor to his injury.  

In reaching its conclusion, the Court of Appeals made clear that it is not enough that a 
claimant’s injury occur at work or even while engaged in a work-related activity for a claim 
to be compensable. In order to show a causal connection between the injury and work, 
the risk involved must be one to which the worker would not have been equally exposed 
in his non-employment life. Here, the claimant failed to meet that requirement. Making a 
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sudden change of direction on an ordinary asphalt road is a risk to which the worker was 
equally exposed in the course of ordinary non-employment life.  

Overstreet v. TAMKO Building Products, Inc., 640 S.W.3d 771 (Mo. Ct. App. S.D. 2022).   

Q: When an employee is required to quickly navigate a narrow, poorly lit room in order 
to fulfil her job duties and then suffers an injury as a result, has the injury arisen 
out of and in the course of her employment?  

A: Yes, this injury flows from the particularized environment created by the employer 
and is therefore not a risk to which the employee is equally exposed in the course 
of ordinary non-employment life.  

In Durr, the claimant worked as an overnight certified nursing assistant. As part of her job 
duties, she was required to assist residents with personal needs such as bathing, 
grooming, eating, refilling water pitchers, and transferring residents from their bed to a 
wheelchair. Additionally, the claimant wore employer-recommended closed-toe, non-skid 
shoes which she did not wear at home. While filling resident’s water pitchers, an activity 
which she was required by her employer to do quickly, she injured her knee. Notably, in 
order to fill the pitchers, the claimant was required to navigate a one-foot gap in a dark 
room, and to pivot between facing forward and backward within that confined area.  

The Court of Appeals held that there was a causal connection between the claimant’s 
injury and her work because of the particularized environment created by the employer. 
The navigation of a narrow, poorly lit area at a fast pace as well as the special shoes the 
claimant was required to wear pointed to the particularized quality of her work 
environment. These facts led the court to conclude that her work entailed risks to which 
the claimant was not equally exposed in the course of her non-employment life. The court 
reinforced that there was a causal connection between the claimant’s injury and her work 
because it was during and because of her performance of her particularized job 
requirements she was injured.  

Durr v. Clarks Mountain Nursing Center, No. SD 37212, 2022 WL 1420840 (Mo. App. 
S.D. May 5, 2022).  

Q. Is the “risk source” of a claimant’s injury that which caused the accident resulting 
in injury or that which caused the actual injury? 

 
A. Generally, it should be that which causes the accident. 

In Boothe, the claimant was required to drive a company vehicle to provide services to 
customers in a large territory. The claimant occasionally grabbed breakfast while traveling 
although company policy prohibited eating while driving due to safety. On the morning of 
his injury, he purchased a breakfast sandwich and during the course of consuming that 
sandwich he choked, blacked out, and crashed into a pillar on the side of the road.  

The Commission reversed the ALJ’s decision and found that the injury’s risk source was 
eating a breakfast sandwich, which created the risk for choking and accident, thus no 
connection with employment. The Commission reasoned there was no causal connection 
between the employment and injury. The Missouri Supreme Court agreed with the 
Commission that the claimant’s risk source was eating while driving, which created a risk 
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of choking and led to the accident resulting in injury. The court further explained that the 
claimant failed to establish that that he was not equally exposed to eating while driving in 
non-employment life.  

The case originally was heard by the Court of Appeals after which it took a rather narrow 
look at risk source, determining that the actual crashing of the vehicle into the pole was 
the true risk source of the injury. Further, that court found that the claimant was not equally 
exposed to that type of driving in his everyday life; a fact that was not even contemplated 
by the Supreme Court. See Boothe v. DISH Network, Inc., No. SD 36408, 2020 WL 
7706398 (Mo. App. W.D. 2010). 

Boothe v. DISH Network, Inc., No. SC 989948, 2021 WL 6057372 (Mo. Dec. 21, 2021).  

Q. Are co-employees immune from common law liability for accidents occurring in the 
workplace? 

A. Yes, unless he/she engages in an affirmative negligent act that purposefully 
increases risk or causes injury.  

In Brock, an employee was injured while cleaning a laminating machine after his 
supervisor had removed a safety guard on the machine and instructed the employee to 
clean it while in operation. The safety rules of the employer and the machine manufacturer 
specifically stated not to remove the guard or attempt such action. In the attempt to clean, 
the employee’s thumb became caught in the pinch point and was crushed. The employee 
brought a common law negligence action against the supervisor and the supervisor 
pleaded immunity under the Act.  
 
The Missouri Supreme Court noted that in such cases the analysis must focus from the 
common law to § 287.1290.1. in order to determine liability/immunity. However, the court 
held that the section does not preempt any common law claim and create a new statutory 
cause, but rather provides immunity to co-employees and employers unless the exception 
within the statute applies. That exception is when the employee acts in (1) an affirmative 
negligent act that (2) purposefully and dangerously caused or increased the risk of injury. 
In the case that exception is satisfied then a common law claim will be maintained. The 
court determined further that a purposeful act is satisfied when it is the person’s conscious 
object to engage in that conduct or cause that result. Last, mere negligence, according to 
the court, is not enough. In this case, the court found that the supervisor acted negligently, 
but did not act with purpose or desire to cause or increase a risk.  

Brock v. Dunne, No. SC 97542, 2021 WL 5217031 (Mo. Nov. 9, 2021). 

Q. In Applying § 287.220.3 and Cosby/Parker, must a preexisting condition meet two 
separate requirements in order to be considered in connection with a primary 
injury to determine Second Injury Fund (“SIF”) liability for PTD? 

A. Yes. 

In Clinkenbeard, the claimant suffered compensable shoulder and elbow injuries while 
working for their employer. Thereafter the claimant pursued PTD against the SIF based 
on a history of several workplace and non-work-related injuries, including his right 
shoulder, right knee, left knee, bilateral hips, sleep apnea, and left wrist. The claimant 
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argued that once it is found that a claimant has at least one preexisting disability that 
meets the criteria set forth in § 287.220.3, that their less serious preexisting disabilities 
must be considered in addition with that primary injury to determine PTD and SIF liability. 
Stated differently, once one preexisting disability meets the qualification, then all do.  

The Court of Appeals, relying on Cosby, disagreed, holding that each preexisting disability 
or injury must meet the statutory requirement in order to be considered for SIF liability. 
As such, in this case, the claimant had only one preexisting injury that would potentially 
qualify under § 287.220.3, the right shoulder fracture. Last, no evidence supported a 
conclusion that the combination of that preexisting shoulder condition and any resulting 
disability combined with the primary injury to result in PTD, so the SIF should bear no 
liability.  

Clinkenbeard v. Department of Corrections, No. SD 36942, 2021 WL 6054826 (Mo. App. 
S.D. Dec. 21, 2021). 

Q. Must an Application for Review (“AFR”) state with specificity its grounds for 
review? 

A. Yes.  

In Miller, the claimant filed an AFR with the Commission for review of two awards made 
by an ALJ. The Second Injury Fund (“SIF”) challenged the AFR claiming it did not comply 
with the requirements of 8 C.S.R. 20-3.030 because the AFR summarily stated that the 
awards of the ALJ were not supported by competent and substantial evidence. The SIF 
argued the AFR did not provide the specificity required to explain why the ALJ’s awards 
were wrong. The Commission agreed and dismissed the AFR.  
The Court of Appeals conceded that the Commission has the authority to enact and 
enforce procedural rules governing review of ALJ decisions. However, the court found 
that the claimant had sufficiently specified her reasons as to how and why the ALJ 
misapplied certain evidence when issuing their awards. The court reaffirmed that 8 C.S.R. 
20-3.030 requires only that a specific allegation as to why the ALJ may have erred or why 
the decision is not properly supported by evidence is required by the Commission’s rule. 
Further, a mere recitation of the substantial-evidence standard is not enough. In this case, 
the court determined that the claimant’s AFR was not limited to a bare recital of that 
standard, but rather included the reasoning why she believed the ALJ was wrong.  

Miller v. Henniges Automotive Sealing Systems North America, Inc., 632 S.W.3d 498 (Mo. 
App. E.D. Sep. 14, 2021).   

Q. Does an ALJ have the authority to review their Award? 

A. No, however, an ALJ may reopen a record and take more evidence so long as no 
award has been issued.  

In Weibrecht, the court held that an ALJ has unfettered authority to hear and determine 
an award in the first instance, However, § 287.610.5 prohibits an ALJ from exercising 
review functions reserved exclusively for the Commission; an appeal or reopening an 
award. Thus, the court held further, the ALJ’s authority to hear and determine the award 
continues until the Commission’s review authority is triggered either by filing an 
application for review or the expiration of time in which to do so.  

31 © 2022 McAnany, Van Cleave & Phillips, P.A.



Therefore, an ALJ has the authority to reopen a closed record after a hearing and take 
additional evidence at a subsequent hearing before entering an award. See 8 C.S.R. 50-
2.010 & 8 C.S.R. 20-3.060. Certainly, a single hearing is the preference for workers’ 
compensation, however subsequent or further hearings are not prohibited.  

Weibrecht v. Treasurer of Missouri, No. ED 109591, 2021 WL 6048861 (Mo. App. E.D. 
Dec. 21, 2021).  

Q. When applying §287.220.3 and Cosby/Parker, may only one qualifying disability be 
considered in combination with the primary injury to determine PTD liability 
against the SIF? 

A. No. 

In Wilson, the claimant was a truck driver with a litany of preexisting bilateral lower 
extremity injuries dating back to 1979. In 2017, the claimant injured his right foot, breaking 
several bones which required surgery. However, the foot did not heal properly, and it was 
eventually settled at 42.5%. Thereafter, the claimant alleged PTD and claimed benefits 
against the SIF. The ALJ denied and Commission affirmed concluding that the claimant 
failed to sustain his burden of proof that his PTD was the result of his primary injury in 
combination with a single preexisting disability that met the 50-week threshold.  

The Court of Appeals held that a claimant seeking SIF benefits is not required to show 
PTD as the result of the primary injury combined with only one single preexisting disability. 
Citing Parker, the court held that a claimant can meet his burden to establish PTD from 
the combination of his primary injury and all of his qualifying preexisting disabilities (each 
that meets the 50-week threshold), not just one. (emphasis added).  

Wilson v. Treasurer of State - Custodian of Second Injury Fund, 632 S.W.3d 874, 875 
(Mo. App. W.D. 2021).  

Q: When a medical provider charges an employer a fair and reasonable rate for 
authorized medical services provided to an employee as part of a workers’ 
compensation case and the employer does not pay that rate, is the employer also 
liable for prejudgment interest? 

A: No. 

In Surgery Center Partners, LLC v. Mondelez International, Inc., the employer failed to 
pay the cost of its employee’s authorized medical treatment. While the provider was 
eventually paid in full, the award did not include prejudgment interest. On appeal, the 
provider argued that it was entitled to prejudgment interest under Section 287.140, the 
Missouri statute that governs medical fee disputes. It argued that an award of 
prejudgment interest was appropriate because the statute does not expressly prohibit 
such awards. If the prejudgment interest were to be denied, words would be added or 
subtracted from the statute in violation of the strict construction requirement of Section 
287.800.1.  

The Court of Appeals disagreed, holding that the provider had misapplied strict 
construction. Since the statute did not explicitly provide for an award of prejudgment 
interest, strict construction dictates that such an award is not allowed. The court further 
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noted that nothing indicated a legislative intent to give parties a right to prejudgment 
interest in medical fee disputes under Section 287.140. The court reiterated that strict 
construction presumed nothing that is not expressed and is limited to matters affirmatively 
pointed out by its terms. Since the text of Section 287.140 does not affirmatively provide 
a right to prejudgment interest, an award of such interest was not appropriate.  

Surgery Centers Partners, LLC v. Mondelez International, Inc., No. ED 109776, 2022 WL 
1739565 (Mo. App. E.D. May 31, 2022).  
 

Q: Did the Commission correctly find that claimant did not qualify for benefits because 
he did not prove that his disability resulted from a combination of the primary injury 
and a single, pre-existing disability?  

A: No. By showing that a primary injury resulted in PTD when combined with multiple 
preexisting disabilities, a claimant employee can meet the statutory requirement needed 
to recover benefits.  

In Lexow, claimant was employed by multiple different employers after being discharged 
from the United States Air Force. In 2003, claimant developed bilateral carpal tunnel 
syndrome because of repetitive work he performed for his employer at the time. After 
undergoing bilateral carpal tunnel release surgery the following year, claimant continued 
to experience weakness and had limited endurance and dexterity. Claimant settled with 
his then-employer for a permanent partial disability award. In 2008, claimant then began 
his employment with Boeing Company. After seven years with Boeing, claimant 
developed increased numbness and tingling in his left arm and hand. Shortly after, 
claimant was diagnosed with left CTS. Claimant then filed a workers’ compensation claim 
against his employer and settled for permanent partial disability. Claimant also filed a 
claim against the Second Injury Fund alleging permanent and total disability due to his 
numerous pre-existing conditions and the injury sustained while working for Boeing.  

The ALJ issued an award in favor of claimant finding claimant permanently and totally 
disabled due to the combination of his primary and preexisting injuries and disabilities. 
The Second Injury Fund appealed the award to the Commission. The Commission 
summarized that claimant believes he is incapable to returning to work or sustaining work 
due to his ailments. Claimant’s medical expert opined that claimant was permanently and 
totally disabled resulting from a workplace injury and his preexisting conditions. A 
vocational rehabilitation counselor opined that claimant was not capable of work and 
factored in his preexisting conditions. The Commission concluded that under a new 
statutory test, a claimant must prove that a permanent disability results from a 
combination of the primary injury and a single, preexisting disability that meets the 50-
week threshold and category set forth under the statute. The Commission held that only 
some of claimant’s preexisting conditions satisfied the statutory requirements and that 
there was no evidence that claimant was unable to work, meaning that claimant did not 
establish that permanent and total disability as required by statute.  

In the instant matter, the case sits before the Missouri Court of Appeals. Claimant first 
argued that the Commission erred in reversing the ALJ’s award on the ground that 
claimant did not meet his burden of proof under the statute. Claimant contended that even 
though the expert witnesses considered disabilities not covered by the statute in their 
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analysis, there was evidence that claimant was permanently and totally disabled even if 
the non-qualifying disabilities were excluded. In his second point, claimant contended that 
the Commission misapplied the statute because the language and framework provide for 
benefits as a result of the combination of the primary injury and all of his preexisting 
disabilities, even the ones that do not qualify under the statute. 
The Missouri Court of Appeals for the Eastern District held that since claimant’s primary 
injury that precipitated his PTD claim against the Fund happened after 2014, the 
Commission correctly applied the relevant statute, Missouri Statute 287.200. The statute 
provided multiple subsections that affected the Fund’s liability for permanent partial and 
permanent total disability benefits based on the date of the injury. The present court held 
that the Commission misinterpreted the statute and erred in finding that PTD benefit 
eligibility must be proven by a combination of the primary injury and a single, qualifying 
disabling condition. The court remanded this matter to the Commission to make factual 
findings as to which one of claimant’s preexisting conditions qualify under the eligibility 
criteria listed in the statute to determine if he qualifies for PTD benefits.  

In his third point, claimant argued that the Commission erred in failing to consider 
claimant’s 2003 workers’ compensation claim involving an occupational disease resulting 
from repetitive trauma, as evidence of a qualifying disability under the statute. 
Additionally, the Fund argued that the Commission was correct in finding that claimant’s 
bilateral carpal tunnel syndrome does not satisfy the statutory requirements because the 
word “injury” in the statute was not meant to include occupational disease. The present 
court found that the Commission erred in its finding because the plain language of the 
statute only required a compensable injury. Because another related statute specifically 
recognizes occupational disease as a compensable injury and does not exclude certain 
injury categories, the Commission was incorrect in not regarding the occupational disease 
as an injury. The court remanded the matter to the Commission to determine if claimant’s 
2003 occupational disease claim satisfies the rest of the statutory criteria.  

Lexow v. Boeing Co., No. ED 108853, 2021 WL 1880933 (Mo. Ct. App. May 11, 2021) 

Q: Were an employee’s work duties the prevailing factor causing his thumb injury? 

A: No. The facts found by the Commission supported the theory that the employee’s work 
duties did not cause his thumb injury, but rather that the injury was arthritis related.  

In Mirfasihi, the appellant employee began his employment at Honeywell in 1984 working 
as an electrical engineer and later as a program manager. Most of his job duties included 
writing proposals and reports, compiling presentations, and overseeing those who worked 
under him. Between December 2016 and January 2017, the employee reported pain in 
his left hand to his manager, pain which he said progressed throughout the workday. He 
associated this pain with using the keyboard space bar with his left thumb. X-rays of the 
employee’s hand revealed osteoarthritis and mild to moderate degenerative changes in 
the DIP joints. A doctor concluded that the most likely cause of the employee’s symptoms 
was the osteoarthritis and not his work-related activities. Because of this, Honeywell did 
not accept the employee’s claim as compensable and did not pay for any future medical 
care for his left thumb.  

On July 5, 2017, the employee filed a claim with the Division of Workers’ Compensation, 
claiming that he had a “left hand and left thumb repetitive motion injury or disease” from 
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his employment at Honeywell. The employee was given a steroid injection to help with 
the pain, but claimed the pain came back shortly after treatment. Dr. Neighbor, an 
orthopedic surgeon, examined the employee’s hand and opined that the medical bills the 
employee incurred were caused by the work injury. The employee underwent another 
examination and the examining doctor said that he did not believe hitting a spacebar 
would have caused employee’s injuries.  

During a November 8, 2019 hearing, the employee further claimed that his injuries 
stemmed from not only typing, but opening heavy government clearance doors, carrying 
his briefcase, and picking up his suitcase while traveling for his employer. On January 10, 
2020, the Administrative Law Judge found that the employee sustained an occupational 
disease arising out of and in the course of his employment. Honeywell appealed, and the 
Commission ruled in its favor, citing the fact that the employee never informed his doctors 
of alternative causes for his thumb injury. On appeal, the Commission found that the 
employee did not meet his burden of proving his work duties caused his thumb injury. The 
employee alleged that the Commission erred by saying it did not have an expert opinion 
on the alternative injury theories and that the Commission erred in finding that he did not 
meet his burden of proof that his injury stemmed from his employment.  

The Missouri Court of Appeals for the Western District held that although a previous 
doctor had opined that possible risk factors for a thumb injury may include gripping or 
squeezing, he did not specifically consider or comment on whether employee’s alternate 
theories of injury actually caused his injury. Because of this, and the fact that the 
employee never mentioned to any doctors the alternative theories of how the injury 
happened, the court found the appellant’s point to be erroneous. The present court also 
held that the Commission also correctly considered evidence as to whether the 
employee’s work duties caused or aggravated the employee’s osteoarthritis. The court 
reiterated that the question of whether the employee’s osteoarthritis contributed to his 
thumb issues is not relevant here, and that the pertinent question is whether the 
employee’s work activities caused his medical condition. Proving that his osteoarthritis 
contributed to his thumb pain without first establishing that the work conditions caused 
the osteoarthritis or thumb condition does not establish the “out of and in the course of 
employment” requirement. The court affirmed the Commission’s decision in denying the 
employee compensation.  

Mirfasihi v. Honeywell Federal Manufacturing & Technologies, LLC., 620 S.W.3d 658 
(Mo. Ct. App. 2021). 

Q: Did the ALJ err in granting the Division of Workers’ Compensation exclusive 
jurisdiction over claimant’s case, even though the claimant contends that the 
cause of action stems from failure to provide medical attention rather than a 
workplace accident?  

A: No, the claimant’s presence and purpose for being on the premises of where the accident 
occurred was solely due to his employment, therefore per statute, the Division of Workers’ 
Compensation had the authority to consider the cause and extent of claimant’s injuries 
arising from claimant’s presence at his workplace.  

When a claim involves the employer/employee relationship, the Division of Workers’ 
Compensation has exclusive statutory authority to decide whether the injuries in question 
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arose out of that relationship, even when the pleadings suggest that the employer had a 
duty of care to the claimant arising from another source.  

In Ducoulombier, the decedent employee was found unresponsive on a work platform at 
Ford Motor Companies on February 25, 2016. A fellow employee began chest 
compressions on the employee, and another began mouth-to-mouth ventilation. 
Members of the workplace Emergency Response Team subsequently arrived and used 
an AED device twice on the employee. A call was then dispatched to the fire department, 
who, upon arrival, was met with workplace security and directed to a rendezvous point 
where they waited for the Emergency Response Team to bring them the employee. When 
the Emergency Response Team arrived at the rendezvous point, it was several minutes 
before the fire department and paramedics began treatment on the employee. One 
paramedic performed oral suctioning on the employee, finding several tobacco packets 
lodged in his airway. The decedent employee was declared brain dead at the hospital 
and after life support was withdrawn, passed away on February 29, 2016. Decedent’s 
wife brought the present action.  

On appeal, claimant alleged negligence by the employer through vicarious liability on the 
part of the workplace Emergency Response Team. Claimant further alleged that the 
employer did not properly prepare itself for medical emergencies, citing lack of necessary 
equipment, training, and established protocols. Two years prior to the instant appeal, 
claimant filed a workers’ compensation claim alleging that the decedent suffered an injury 
during the course and scope of his employment that resulted in his death. That claim 
remained pending at the time of claimant’s appeal.  

Claimant alleged that the employer’s negligence caused the decedent’s death, arguing 
that the Missouri Supreme Court approved civil filings when it found that the injury comes 
within the definition of the term “accident”, and that claimant could recover. But if the injury 
is not included within the meaning of “accident” then the injury is not subject to the 
exclusive jurisdiction provision of the Workers’ Compensation Act. Claimant argued that 
the decedent’s injury did not fall under the definition of “accident” and should not be 
subject to the exclusivity provision.  

The court reasoned that if the employer believed the decedent’s death was a result of the 
tobacco packets in his airway and not related to his employment, that it does not 
necessarily mean that it has conceded that the claim does not fall under workers’ 
compensation law and would not warrant review by the workers’ compensation 
commission. However, the issue of whether the claim involved an employer/employee 
relationship is for the present court to decide. Because the decedent’s reason for being 
on the employer’s premises at the time of the incident was solely due to his employment, 
the matter falls under the purview of the Labor and Industrial Relations Commission.  

Ducoulombier v. Ford Motor Co., No. WD 83430, 2021 WL 1377197 (Mo. Ct. App. Apr. 
13, 2021). 
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Q: Did the court err in denying appellant’s motion for substitution of parties, barring 
her receiving benefits, even though she presented evidence that she was the 
injured employee’s dependent?  

A: No. While an employee's right to permanent total disability benefits survives to his or her 
dependents upon the employee's death from causes unrelated to the workplace injury, 
the mere mention in the final award that the employee is married is insufficient to establish 
dependency at the time of the injury. (Matthews v. Treasurer of Missouri).  

In Matthews, the deceased employee sustained a work-related injury on March 1, 2003. 
He settled with his employer and later pursued a claim for permanent total disability 
benefits with the Second Injury Fund. On April 27, 2015, the Administrative Law Judge 
awarded the employee permanent total disability benefits. The Fund appealed to the 
Labor and Industrial Relations Commission, which affirmed the Award on January 20, 
2016. While the Award did refer to the employee’s wife of thirty-one years, it did not 
mention any findings regarding the employee’s dependents or the applicability of benefits. 
Per the Award, the Fund paid the employee weekly benefits until his death on March 11, 
2020, which was unrelated to his injury. Appellant then filed a Motion for Substitution of 
Parties to receive her late husband’s disability benefits. 

Appellant appealed the Commission’s dismissal of her motion to be substituted as a party 
in the workers’ compensation matter of her late husband. In the motion, appellant noted 
that she was the deceased employee’s dependent which would entitle her to receive her 
late husband’s permanent total disability benefits as awarded by the Second Injury Fund. 
Appellant cited Schoemehl v. Treasurer of State as a basis to receive benefits.  

In Schoemehl, the Supreme Court of Missouri held that an employee’s right to permanent 
total disability benefits survives to his or her dependents upon the employee’s death from 
causes unrelated to the workplace injury. This case was amended in 2008, making 
recovery limited to situations where the injured employee’s case was pending before the 
Division of Workers Compensation between January 2007 and June 2008, which is when 
legislation abrogating Schoemehl became effective. In the instant matter, the deceased 
employee’s claim was pending during the requisite window, however the question 
became whether the issue was preserved. To be preserved, dependency must have been 
established at the time of injury at the time of the final award. The court noted that merely 
mentioning in the Award that the employee is married is not sufficient to establish 
dependency at the time of the injury. Although the final award mentioned that employee 
was married during a period that included the date of injury, it did not identify the appellant 
being his spouse, therefore no dependency was established on that date.  

Appellant also argued that the court should have examined the whole record and not just 
the final award, since the record included deposition testimony that named appellant as 
the decedent’s wife at the time of injury. The present court had already rejected this 
argument previously and reiterated that dependency is established by what is included in 
the final award. The instant court affirmed the Commission’s decision to deny appellant 
her late husband’s permanent total disability benefits by denying her motion for 
substitution of parties.  

Matthews v. Treasurer of Missouri, No. ED 109168, 2021 WL 1256643 (Mo. Ct. App. Apr. 
6, 2021). 
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Q: Did the trial court err in granting summary judgment in favor of defendant? 

A: Yes. Claimant correctly asserted that the trial court erred in granting summary judgement 
in favor of the insurance company because the latter did not prove that claimant’s injury 
did not arise out of the course of the suspect’s conduct.  

In Stosberg, claimant was injured while working as a sergeant with the Missouri State 
Highway Patrol. A suspect on a motorcycle was stopped at a DUI checkpoint and refused 
orders to get off his motorcycle or to turn it off. Trying to apprehend the suspect, the 
claimant grabbed the suspect’s backpack when the suspect accelerated the motorcycle 
forward, causing claimant to injure his neck while pulling the suspect from the motorcycle. 
Claimant lodged a claim against the Missouri State Highway Patrol for workers’ 
compensation benefits for the injury he sustained. Claimant was awarded benefits and 
the settlement was approved by an administrative law judge. Claimant asserted a 
negligence claim against the suspect’s estate, and two counts against the insurance 
company alleging a breach of the insurance agreement and vexatious refusal to pay. The 
trial court granted the insurance company’s motion for summary judgment to the 
insurance company on the claims lodged by the claimant. Claimant appealed.  

On appeal, claimant first argued that the trial court erred in finding that claimant’s injuries 
did not arise out of the suspect’s use of the motorcycle, which was necessary to recover 
under the insurance company’s policy. The trial court granted summary judgment to the 
insurance company because it found that claimant’s injuries did not arise out of the 
suspects ownership, maintenance, or use of the motorcycle as outlined in claimant’s 
insurance policy. Claimant asserted that this was erroneous because the suspect’s 
acceleration of the motorcycle was an inherent use of the motorcycle, so if the use caused 
the injury, then the injury arose out of the suspect’s use of the motorcycle. In the present 
action, the court agreed with claimant and held that there was more than a temporal or 
spatial relationship between the motorcycle and claimant’s injuries and held that the 
motorcycle going forward was indeed the cause of claimant’s injuries, meaning that it 
arose out of the suspect’s use of the motorcycle.  

Claimant then argued that the trial court erred in finding that his claim was excluded by 
policy language. Claimant contends that the policy exclusion is not applicable because 
the workers’ compensation insurer does not have a right to subrogation against first party 
coverage because applicable rules only provide for subrogation against third persons. 
The present court agreed with claimant’s contention, stating that whether a right to 
subrogation exists is contingent upon the language used in the specific provision. The 
language used did not apply to the insurance company, therefore there is no right to 
subrogation.  

Finally, claimant contended that the trial court erred in finding that the legislature intended 
for workers’ compensation to be his only remedy because the legislature required 
uninsured motorist (UM) coverage in every auto insurance policy without regard to the 
insured’s occupation. The court held that because the insurance company did not point 
to any legal authority or public policy that deprives law enforcement officers of UM benefits 
just because the injured officer may be entitled to workers’ compensation. The court 
reversed the trial court’s grant of summary judgment in the insurance company’s favor 
and remanded the matter for further proceedings.  

Stosberg v. Elec. Ins. Co., No. WD 83723, 2021 WL 445988 (Mo. Ct. App. Feb. 9, 2021). 
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Q. Was a Client Services Agreement terminated in sufficient time before an employee’s 
murder to bar recovery of benefits for his surviving spouse? 

A: No. QBS did not cancel the Client Services agreement prior to the murder of an employee. 
Because the agreement was not terminated in an adequate amount of time, QBS was 
indeed a co-employer of the decedent employee at the time of his death.  

In Ziade, appellant started a medical transportation business in 2010. Her husband was 
an employee of the company. Prior to July 2015, the company had entered into a Client 
Services Agreement with Quality Business solutions (QBS), which made QBS a joint 
employer with the medical transportation business and would provide workers’ 
compensation coverage for employees of the medical transportation business. On July 
28, 2015, an employee for the medical transportation business murdered appellant’s 
husband over a dispute involving the worker’s pay. Appellant submitted a workers’ 
compensation claim naming QBS and the medical transportation business as employers. 
QBS claims that it terminated the Client Services Agreement with the business prior to 
the murder. Appellant testified that the only letter she received that pertained to 
terminating the Agreement was postmarked on August 13, 2015, after the murder. QBS 
also claimed that judicial estoppel and collateral estoppel were appropriate because 
appellant testified that her husband was on a personal errand when he was murdered.  

The instant court affirmed the lower court’s judgment and found that QBS did not 
terminate its January 2015 Client Services Agreement and held that appellant’s claim is 
not barred by collateral estoppel or judicial estoppel.  

The first point on appeal examined whether the decedent employee was a QBS employee 
on the day he was murdered, with QBS claiming that the Administrative Law Judge did 
not provide any analysis for how the Client Services Agreement issue was examined, 
meaning that the Commission erred in adopting this information.  The Judge found that 
QBS entered into the Client Services Agreement with the medical transportation business 
on January 8, 2015, which made QBS a co-employer of the medical transportation 
business’s employees, and furthermore, that QBS did not terminate the agreement prior 
to the employee’s death.  The present court held that the Judge was not required to further 
analyze why it made this factual finding, meaning that the Commission did not err in 
adopting the Judge’s decision. The court went on to note that the August 2015 termination 
letter was the only letter that QBS could prove it sent, and that the August 2015 letter did 
not reference a January 2015 termination letter. Taking that information into account, the 
present court held that finding that the Agreement was not terminated was supported by 
sufficient evidence.  

QBS also argued that the Commissioned erred in finding that this appellant’s actions did 
not constitute a cause for judicial estoppel or collateral estoppel. The Commission found 
that the issues of judicial estoppel and collateral estoppel were outside the scope of its 
jurisdiction. The present court held that judicial estoppel and collateral estoppel are not 
outside of the Commission’s jurisdiction because there was no authority prohibiting it from 
exercising jurisdiction over those issues. Furthermore, the present court decided that 
judicial estoppel was not appropriate because there was no evidence of any inconsistent 
statements from the appellant, nor were there any signs that she tried to mislead the 
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courts. The present court held that collateral estoppel was not appropriate because 
identical issues were not litigated during previous proceedings as alleged by QBS.  

Ziade v. Quality Bus. Sols., Inc., 618 S.W.3d 537, 551 (Mo. Ct. App. 2021).  

Q: Is an Employer’s usual business defined differently at a location where it only hires 
independent contractors for a statutory employment analysis? 

A: No. Under strict construction of Section 287.040.1, it is not necessary for the Court to 
decide whether Section 287.040.1 is limited to a specific location when the statutory 
employee is injured when performing the usual business of the employer. The mere fact 
that an employer solely hires independent contractors at a single warehouse location 
instead of regular employees does not change its “usual business” at that specific 
warehouse.  

In Sebacher, the claimant performed truck driving and delivery work as an independent 
contractor for the employer. The employer operated 18 warehouse distribution centers, 
and only hired independent contractors to perform work at the specific warehouse where 
claimant performed delivery work out of. The claimant worked full time delivering the 
employer’s products out of the specific warehouse where only independent contractors 
worked. The claimant was assaulted by one of the employer’s employees while working 
at the warehouse. The claimant filed a civil negligence claim against the employer and 
the employer filed a summary judgment motion arguing that the claimant’s sole remedy 
was through workers’ compensation because he was a statutory employee. The 
employer’s summary judgment motion was granted.  

On appeal, the claimant argued he was not a statutory employee because the court could 
only analyze the specific warehouse he worked at when determining what the employer’s 
usual course of business was pursuant to Section 287.040.1. He argued that delivering 
products was not the employer’s usual course of business at the specific warehouse he 
worked at because the employer never used its own employees to perform work at that 
warehouse. The Court held that it was not necessary to look at the specific warehouse 
when determining usual course of business because the usual course of business of 
employer was the same at every warehouse, which was shipping and delivering products. 
The Court determined that the mere fact the employer used independent contractors 
instead of regular employees at the warehouse where the claimant was injured did not 
change the fact that the usual course of business was being performed there. The 
claimant was found to be a statutory employee.  

Sebacher v. Midland Paper Company, 610 S.W.3d 402 (Mo. App. E.D. 2020).  

Q: Does a letter requesting a continuance of a dismissal setting from a claimant’s 
attorney constitute a prima facie showing that the claimant is prosecuting his/her 
case when no other evidence is presented? 

A: No, more evidence of prosecution is needed or evidence of good cause for failing to 
prosecute. “[T]he allegations in [claimant’s] application for review and in his attorney’s 
letter – even if taken as true – failed to make a prima facie showing of good cause.”  

In Hager, the claimant sustained a work-related injury in 1997. The claimant settled his 
claim with the employer/insurer in 2002 and his claim against the Second Injury Fund 
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remained open. Until early 2019, the claimant had routinely requested continuances of 
pre-hearing conferences set on his claim against the Fund. A pre-hearing conference was 
set in May of 2019 and the notice was undeliverable to the claimant when mailed. The 
Division advised claimant’s attorney the notice was not deliverable and requested 
updated contact information. The claim was set on the dismissal docket in October of 
2019 and the Administrative Law Judge dismissed the claim with prejudice because 
neither the claimant nor his attorney appeared. Claimant’s attorney appealed the 
dismissal to the Commission and argued that prior to the dismissal setting he had faxed 
a letter to the division advising he could not reach the claimant, the claimant did not 
receive the dismissal setting notice, and he had hired a profession investigator to locate 
the claimant.  

On review, the Court of Appeals affirmed that the case dismissal was appropriate 
because claimant had not presented a prima facie case that he was prosecuting his claim. 
The Court held that nowhere in the claimant’s appeal or letter faxed by his attorney did 
the claimant or his attorney alleged facts that would establish a case of good cause for 
prosecuting the claim over the many years it had been pending.  

Hager v. Treasurer of Missouri, 613 S.W.3d 87 (Mo. App. E.D. 2020).  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general informational purposes and 

should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is not inclusive of all exceptions and requirements which may apply 

to any individual claim. It is imperative to promptly obtain legal advice to determine the rights, obligations and options of a specific situation. 
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