
MISSOURI WORKERS’ COMPENSATION 

I. JURISDICTION (RSMo § 287.110.2) 

A. Act will apply where: 

1. Injuries received and occupational diseases contracted in Missouri; or 

2. Contract of employment made in Missouri, unless contract otherwise provides; or 

3. Employee’s employment was principally localized in Missouri for thirteen calendar 
weeks prior to injury. 

II. ACCIDENTS 

A. Traumatic (RSMo § 287.020) 

1. An unexpected traumatic event or unusual strain identifiable by time and place of 
occurrence and producing at the time objective symptoms of an injury caused by a 
specific event during a single work shift. 

2. An "injury" is defined to be an injury which has arisen out of and in the course of 
employment. An injury by accident is compensable only if the accident was the 
prevailing factor in causing both the resulting medical condition and disability. 

3. "The prevailing factor" is defined to be the primary factor, in relation to any other 
factor, causing both the resulting medical condition and disability. 

4. An injury shall be deemed to arise out of and in the course of the employment only 
if: 

a. It is reasonably apparent, upon consideration of all the circumstances, that the 
accident is the prevailing factor in causing the injury; and 

b. It does not come from a hazard or risk unrelated to the employment to which 
workers would have been equally exposed outside of and unrelated to the 
employment in normal non-employment life. 

c. An injury resulting directly or indirectly from idiopathic causes is not 
compensable. 

d. A cardiovascular, pulmonary, respiratory, or other disease, or cerebrovascular 
accident or myocardial infarction suffered by a worker is an injury only if the 
accident is the prevailing factor in causing the resulting medical condition. 

5. An injury is not compensable because work was a triggering or precipitating factor. 

B. Repetitive Injuries/Occupational Disease (RSMo § 287.067) 

1. Occupational disease is an identifiable disease arising with or without human fault 
out of and in the course of the employment. 

2. Ordinary diseases of life to which the general public is exposed outside of the 
employment shall not be compensable, except where the diseases follow as an 
incident of an occupational disease as defined in this section. 
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3. The disease need not to have been foreseen or expected but after its contraction it 
must appear to have had its origin in a risk connected with the employment and to 
have flowed from that source as a rational consequence. 

4. With regard to occupational disease due to repetitive motion, if the exposure to the 
repetitive motion which is found to be the cause of the injury is for a period of less 
than three months, and the evidence demonstrates that the exposure to the 
repetitive motion with the immediate prior employer was the prevailing factor in 
causing the injury, the prior employer shall be liable for such occupational disease. 

5. The employer liable for occupational disease is “the employer in whose employment 
the employee was last exposed to the hazard of the occupational disease prior to 
evidence of disability.” 

a. For repetitive motion claims, if exposure is for less than three months and 
exposure with prior employer is prevailing factor in causing the injury, prior 
employer is liable. 

b. “Evidence of disability” is a term of art.  It is often felt to refer to an impact on 
an employee’s earning capacity. 

III. NOTICE (RSMo § 287.420) 

A. 30 days to report traumatic accident to Employer. 

B. In repetitive trauma/occupational diseases, Employee has 30 days from the date a 
causal connection is made between the occupational disease and the employment to 
report the occupational disease to the employer. 

C. The notice must be written and include the time, place and nature of the injury, and 
the name and address of the person injured. 

D. Employee can overcome a notice defense by providing Employer was not prejudiced 
by the failure to provide timely notice. 

E. If Employee can show that Employer had actual notice of the injury, even if the notice 
was not provided by Employee, the written notice defense may fail. 

IV. REPORT OF INJURY (RSMo § 287.380) 

A. A Report of Injury shall be filed for all claims that result in lost time or require medical 
aid other than immediate first aid. 

B. Advise all employers to complete a Report of Injury as soon as possible and file with 
the Division of Workers’ Compensation in Jefferson City, Missouri. 

C. Failure to file Report of Injury within 30 days of accident results in extension of statute 
of limitations from two to three years from the date of accident or date of last benefits 
paid, whichever is later.  

D. File Report of Injury regardless of whether a claim is being denied. Filing is not an 
admission of compensability. 

E. Civil and criminal penalties possible for failure to file the Report of Injury. 
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V. CLAIM FOR COMPENSATION (RSMo § 287.430) 

A. Employee has two years from the date of accident, or the last date payment was made 
for benefits to file a timely Claim for Compensation. 

B. If Employer did not file a Report of Injury within 30 days of accident, Employee has 
three years from the date of accident, or the last date payment was made for benefits 
to file a timely Claim for Compensation. 

C. On occupational disease claims, Employee has 2 years from the date at which a 
causal connection is made between the occupational disease and the occupational 
exposure to file a Claim for Compensation (3 years if Report of Injury was not filed 
timely). 

VI. ANSWER TO CLAIM FOR COMPENSATION 

A. If you receive a Claim for Compensation, assign the claim to counsel ASAP. 

B. Answer must be filed within 30 days of notice from Division of Workers’ Compensation. 

C. Failure to file timely answer results in acceptance of facts in claim, but not legal 
conclusions.  

D. Continue investigation and attempt settlement if appropriate. 

VII. MEDICAL TREATMENT (RSMo § 287.140) 

A. Employer provides treatment and selects providers. 

B. Change of doctor only when present treatment results in a threat of death or serious 
injury. 

C. Mileage is only paid when the exam or treatment is outside of the local metropolitan 
area from the employee’s principal place of employment. 

D. Vocational Rehabilitation 

1. Never mandatory. 

2. Used to take a potential permanent total to another vocation. 

3. If requested by Employer, Employee must submit to “appropriate vocational testing” 
and a “vocational rehabilitation assessment.” 

4. 50 percent reduction in benefits if Employee fails to cooperate with vocational 
rehabilitation. 

VIII. AVERAGE WEEKLY WAGE (RSMo § 287.250) 

A. Need thirteen weeks of wage history in most cases. 

B. Add gross amount of earnings and divide by number of weeks worked. 

1. The denominator is reduced by one week for each five full work days missed during 
the thirteen weeks prior to the date of accident. 

2. Compensation rate = 2/3 average weekly wage up to maximum. 
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3. Minors: consider increased earning power until age 21. 

C. Part-timers: for permanent partial disability only, use thirty hour rule (30 hours x 
base rate). The thirty hour rule does not apply to temporary total disability. 

D. Multiple employments: base average weekly wage on wages of Employer where 
accident occurred only. Do not include wages of other employers. 

E. New employees: if employed less than two weeks, use “same or similar” full-time 
employee wages, or agreed upon hourly rate multiplied by agreed-upon hours per 
week. 

F. Gratuity or tips are included in the average weekly wage to the extent they are claimed 
as income. 

G. EXAMPLES: 

1. Full-Time Employee 

a. Employee earned $9,600 in gross earnings for 13 weeks prior to injury. 

b. Employee missed five days of work during the 13 weeks prior to date of injury. 

c. Average weekly wage is $800.00 ($9,600.00/12) 

2. Part-Time Employee 

a. $10 per hour 

b. Use 30-hour rule (30 hours X base rate) 

c. Average weekly wage is $300 (30 X $10.00) 

IX. DISABILITY BENEFITS 

A. Temporary Total Disability (RSMo § 287.170) 

1. Compensation rate two-thirds Average Weekly Wage (AWW) up to maximum. (See 
rate card) 

2. Multiple employments 

a. Base AWW on wages of employer where accident occurred only 

b. Do not include wages of other employers 

3. Waiting period – three days of business operation with benefits paid for those three 
days if claimant is off fourteen days. 

4. May not owe temporary total disability benefits if claimant is terminated for post-
injury misconduct (RSMO § 287.170.4). 

5. For accidents before August 28, 2017: 

a. A claimant may receive Temporary Total Disability benefits “throughout the 
rehabilitative process” regardless of whether the claimant has reached 
maximum medical improvement. 
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6. For accidents occurring on or after August 28, 2017: 

a. A claimant cannot receive Temporary Total Disability benefits after the 
claimant reaches maximum medical improvement. 

7. If Employee voluntarily separates from employment when Employer offered light 
duty work in compliance with medical restrictions, neither TTD nor TPD shall be 
payable (RSMo § 287.170.5) 

8. If the employee is terminated from post-injury employment based upon the 
employee's post-injury misconduct, neither temporary total disability nor temporary 
partial disability benefits are payable. (RSMo § 287.170.4) 

B. Temporary Partial Disability (RSMo § 287.180) 

1. Two-thirds of difference between pre-accident wage and wage employee should 
be able to earn post-accident. 

2. For accidents before July 28, 2017: 

a. A claimant may receive Temporary Partial Disability benefits “throughout the 
rehabilitative process” regardless of whether the claimant has reached 
maximum medical improvement. 

3. For accidents occurring on or after July 28, 2017: 

a. A claimant cannot receive Temporary Partial Disability benefits after the 
claimant reaches maximum medical improvement. 

C. Permanent Partial Disability (RSMo § 287.190) 

1. "Permanent partial disability" means a disability that is permanent in nature and 
partial in degree. 

2. Permanent partial disability or permanent total disability must be demonstrated and 
certified by a physician and based upon a reasonable degree of medical certainty. 

3. On minor injury claims, the Administrative Law Judge (ALJ) may allow settlement 
without a formal rating report. 

4. Part-time employees must use “same or similar” full-time employees’ wage. (For 
PPD only) 

5. No credit for temporary total disability benefits paid. 

6. There are no caps for benefits. 

7. Disfigurement: 

a. Applicable to head, neck, hands or arms (RSMo § 287.190.4) 

b. Maximum is forty weeks. 

8. If a claimant sustains severance or complete loss of use of a scheduled body part, 
the number of weeks of compensation allowed in the schedule for such disability 
shall be increased by 10 percent. 
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9. When dealing with minors, you must consider increased earning power for PPD (not 
TTD). 

10. Calculation of Permanent Partial Disability 

a. Claimant has a rating of 10 percent permanent partial disability to the body as 
a whole. 

b. Claimant qualifies for the maximum compensation rate for his date of accident 
of $621.51. 

c. Value of rating would be $24,860. (400 wks X 10% X $621.51) 

D. Permanent Total Disability (RSMo § 287.190) 

1. Definition: inability to return to any employment, not merely the employment in which 
Employee was engaged at the time of the accident. 

2. Benefits are paid weekly over Employee’s lifetime. 

3. Law does allow lump sum settlements based on a present value of a permanent total 
award. 

4. If Employee is permanently and totally disabled as a result of the work accident in 
combination with Employee’s preexisting disabilities, and not as a result of the work 
accident considered in isolation, the Second Injury Fund is liable for PTD benefits. 

E. Death (RSMo § 287.240) 

1. Accidents before August 28, 2017: 

a. Death resulting from accident/injury. 

i. Total dependents (spouse and children) receive lifetime benefits. 

ii. If spouse remarries, he/she receives only two additional years of benefits 
from remarriage date. 

iii. Children receive benefits until the age of 18, or 22 if they continue their 
education full-time at an accredited school. 

iv. Total dependents take benefits to the exclusion of partial dependents. 

v. Partial dependents take based on the percentage of dependency. 

vi. Lump sum settlements are allowed. 

2. Accidents on or after August 28, 2017: 

a. Total dependents now include claimable stepchildren by the deceased on his 
or her federal income tax return at the time of the injury 

b. Partial dependents no longer entitled to benefits 

3. Death unrelated to accident. 

a. Any compensation accrued but unpaid at the time of death is paid to 
dependents. 
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b. General Rule: if Employee was not at MMI at the time of death, no PPD is 
appropriate. 

c. Benefits may continue to the dependents of Employee if Employee dies from 
unrelated causes. 

X. PROCEDURE 

A. Walk-In Settlement Conference 

1. Scheduled at Division on a first come, first serve basis. Depending on venue, 
backlog generally two weeks to two months. 

2. Settlement cannot be completed without Employee sitting before Administrative Law 
Judge with explanation of rights and benefits. 

3. Settlement values can vary 3-7 percent between venues. 

4. If Employee has scarring to upper extremities, head, neck or face, ALJ will assign 
disfigurement and the amount will be added to the amount of agreed settlement. 

B. Voluntary Settlement Conference 

1. Set by the Division of Workers Compensation or at the request of Employer’s 
counsel. 

2. Purpose is to see if Employee needs treatment or is ready to settle the claim. 

3. Claims need to be assigned to counsel. 

4. Need to have a rating report, if applicable. 

5. Many cases settle at this time. 

6. If Employee fails to attend two Conferences, Division will administratively close the 
claim. 

C. Pre-Hearing 

1. After Claim for Compensation has been filed, the Division of Workers’ Compensation 
will set Pre-Hearings. 

2. Generally requested by a party. 

3. Informal settings used to facilitate settlement or outlining of issues. 

4. Alternatives at conclusion are: 

a. Mediation 

b. Continue and reset 

c. Settlement 

i. Note: Unrepresented Employees are entitled to Mediations, Hardship 
Mediations and Hearings; however, Judges generally recommend they 
obtain counsel before any of these procedures. 
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D. Mediation/Hardship Mediation  

1. Set before ALJ. 

2. Both parties are typically required to have ratings/or medical reports regarding 
treatment needs. 

3. Defense counsel required to have costs of medical, temporary total  
disability, permanent partial disability and physical therapy. 

4. Formal discussion on all issues in case, potential for settlement and defenses. 

5. Defense counsel must have access to client for settlement authority. 

6. Alternatives at conclusion: 

a. Settlement 

b. Reset for Mediation 

c. Reset for Pre-Hearing 

d. Moved to Trial docket 

E. Hearing/Trial – (RSMo § 287.450) 

1. Before Administrative Law Judge only. 

2. St. Louis: Mediation conference before Chief Judge with assignment of trial judge if 
case not settled. 

3. Each party can receive one change of judge. 

4. Award generally issued within 30-60 days of trial. 

5. All depositions and medical evidence must be ready to submit the day of trial. 

F. Hardship Hearings – (RSMo § 287.203) 

1. Only issues are medical treatment and temporary total disability benefits currently 
due and owing. 

2. Claim must be mediated first. 

3. After the mediation, hearing can occur 30 days thereafter. 

4. Court can order costs of the proceeding to be paid by party if they find the party 
defended or prosecuted without reasonable grounds. 

5. All depositions and medical evidence must be ready to submit the day of trial. 

G. Notice to Show Cause Setting 

1. Will be set by the Division if Claim for Compensation has been filed and claim has 
been inactive for one year. 

2. Can be requested by Employer if thirty-day status letter was sent to opposing 
counsel and no response was received. 

3. If claim is dismissed, Employee has twenty days to appeal the dismissal. 
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H. Appellate Process 

1. The Labor and Industrial Relations Commission 

a. 20 days to appeal ALJ’s award.  

b. Review of the whole record. 

c. Labor member, commerce member and neutral member. 

2. Court of Appeals 

a. 30 days to appeal LIRC decision.  

b. Review questions of law only. 

3. Supreme Court 

a. 30 days to appeal Court of Appeals decision.  

b. Review questions of law only. 

I. Liens  

1. Spousal and Child Support Liens 

a. Lien must be filed with the Division of Workers’ Compensation. 

b. Temporary Total Disability and Temporary Partial Disability: the maximum 
withheld is 25 percent of the weekly benefit. 

c. Permanent Partial Disability: the maximum withheld is 50 percent of the amount 
the employee receives. 

d. Benefits generally paid to the Clerk of the Circuit Court. 

2. Attorney Liens 

a. Lien must be filed with the Division of Workers’ Compensation. 

b. Must be satisfied prior to payout of proceeds. 

XI. DEFENSES 

A. Arising out of and in the course of: 

1. There must be a causal connection between the conditions under which the work 
was required to be performed and the resulting injury. The injury results from a 
“natural and reasonable incident” of the employment, or a risk reasonably “inherent 
in the particular conditions of the employment,” or the injury is the result of a risk 
particular to the employment. 

a. Acts of God - not compensable 

b. Personal Assault - generally compensable 

c. Horseplay - generally not compensable, unless commonplace or condoned by 
Employer  

d. Personal Errands/Deviation - generally not compensable 

e. Personal Comfort Doctrine - Accidents occurring while an employee is engaged 
in acts such as going to and coming from the restroom, lunch or break room 
are generally compensable. 
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f. Mutual Benefit Doctrine - An injury suffered by an employee while performing 
an act for the mutual benefit of the employer and employee is usually 
compensable. 

g. Mental Injury - (RSMo § 287.120.8) Claimant must show that mental injury 
resulting from work-related stress was extraordinary and unusual to receive 
compensation. The amount of work stress shall be measured by objective 
standards and actual events. Mental injury is not compensable if it resulted 
from any disciplinary action, work evaluation, job transfer, layoff, demotion, 
termination, or any similar action taken in good faith by the employer. 

 
** Amendments made to the Workers’ Compensation Act in 2005 require that the 
statute to be strictly construed. This could potentially impact all common law 
doctrines such as the Personal Comfort Doctrine and Mutual Benefit Doctrine. 

B. “In the course of” 

1. Must be proven that the injury occurred within the period of employment at a place 
where the employee may reasonably be, while engaged in the furtherance of the 
employer’s business, or in some activity incidental to it. 

a. Coming and going - Broad exceptions to this rule. 

b. Parking Lot - If Employer exercises ownership or control over the parking lot, 
an accident occurring on the lot will generally be found compensable. 

c. Dual Purpose Doctrine - If the work of Employee creates the necessity for 
travel, he/she is in the course of his/her employment, though he/she is serving 
at the same time some purpose of his own. 

d. Frolic: “Temporary Deviation” 

C. Other Defenses 

1. Recreational Injuries (RSMo § 287.120.7) - Not compensable unless Employee’s 
attendance was mandatory, or Employee was paid wages or travel expenses while 
participating, or the injury was due to an unsafe condition of which Employer was 
aware 

2. Violation of Employer’s Rules or Policies - An employee is not necessarily deprived 
of the right to compensation where his injury was received while performing an act 
specifically prohibited by the employer. Compensation is denied where the 
employee’s violation is such that it removes him from the sphere of his employment. 

3. Found Dead Presumption: Where a worker sustains an unwitnessed injury at a place 
where the worker is required to be by reason of employment, there is a rebuttable 
presumption that the injury and death arose out of and in the course of employment. 
However, in almost all cases the courts have failed to permit recovery based on this 
presumption. 
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4. Alcohol/Controlled Substances 

a. For accidents before August 28, 2017: 

i. Total Defense [RSMo. §287.120.6(2)] - Must show that the use of the 
alcohol or controlled substance was the proximate cause of the accident. 

ii. Partial Defense [RSMo. §287.120.6(1)] - Employer is entitled to a 50 
percent reduction in benefits (medical, TTD, and PPD) if Employer has 
policy against drug use and injury was sustained “in conjunction with” the 
use of alcohol or nonprescribed controlled drugs 

b. For accidents on or after August 28, 2017: 

i. If an employee tests positive for a non-prescribed controlled drug or the 
metabolites of such drug, then it is presumed that the drug was in 
Employee’s system at the time of the accident/injury and that the injury was 
sustained in conjunction with the use of such drug. 

ii. For the presumption to apply, the following requirements must be met: 

a) Initial testing within 24 hours of accident or injury 

b) Notice of the test results must be given to the employee within 14 
calendar days of the insurer/self-insurer receiving actual notice of the 
confirmatory results 

c) Employee must have opportunity to perform a second test upon the 
original sample 

d) Testing must be confirmed by mass spectrometry, using a generally 
accepted medical forensic testing procedure 

iii. The presumption is rebuttable by Employee 

5. Medical Causation 

6. Employer/Employee Relationship 

a. Owner and Operator of Truck - Complete defense if the alleged employer 
meets the standards set out in RSMo § 287.020.1. 

b. General Contractor-Subcontractor Liability (RSMo § 287.040) - Subcontractor 
is primarily liable to its employees and general contractor is secondarily liable. 
Under the Workers’ Compensation Act, the general contractor has a right to 
reimbursement from the subcontractor if the subcontractor’s employee 
receives benefits from the general contractor. 

c. Independent Contractor - The alleged employer must prove that the claimant is 
not only an independent contractor, but must also show that the claimant is not 
a “statutory employee.” 

7. Intentional Injury (RSMo § 287.120.3) – not compensable 

8. Last Exposure Rule (RSMo § 287.063 and § 287.067.8) 

9. Idiopathic Injury – “idiopathic” means innate to the individual 
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10. Failure to Use Provided Safety Devices: (RSMo § 287.120.5) If the injury is caused 
by the failure of the employee to use safety devices where provided by the employer 
OR from the employee’s failure to obey any reasonable rules adopted by the 
employer for the safety of employees, the compensation shall be reduced at least 25 
percent, but not more than 50 percent. Employee must have actual knowledge of the 
rule and Employer must have made reasonable efforts to enforce safety rules and/or 
use of safety devices prior to the injury. 

XII. TORT ACTIONS AGAINST EMPLOYERS – The Missouri Alliance Decision 

A. Labor groups challenged the constitutionality of the 2005 amendments. 

B. If a work-related incident meets the definition of “accident” and if it causes “injury” as 
defined by the Act, then workers’ compensation is the “exclusive remedy.” 

C. If not, the employee is free to proceed in tort 

D. Types of injuries and accidents at issue: 

1. Injuries that do not meet the definition of “accident,” including repetitive trauma 
injuries; 

2. Accidents that do not meet the definition of “injury”; 

3. Injuries for which the accident was not the “prevailing factor,” but was the “proximate 
cause”; 

4. Injuries from idiopathic conditions. 

E. Likely types of claims: 

1. Common law negligence; 

2. Premises liability; 

3. Respondeat superior. 
 
 
 
 
 
 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances.  This is 
not inclusive of all exceptions and requirements which may apply to any individual claim.  It is imperative to promptly obtain legal 
advice to determine the rights, obligations and options of a specific situation.   
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MISSOURI WORKERS’ COMPENSATION 201 

I. EVIDENCE OF DISABILITY  

A. Permanent Partial Disability (RSMo § 287.190)  

1. Disability that is permanent in nature and partial in degree, and the percentage of 

disability shall be conclusively presumed to continue undiminished whenever a 

subsequent injury to the same member or same part of the body also results in 

permanent partial disability for which compensation under this chapter may be 

due.  

2. Permanent partial disability or permanent total disability shall be demonstrated and 

certified by a physician. Medical opinions addressing compensability and disability 

shall be stated within a reasonable degree of medical certainty.  

3. In determining compensability and disability, where inconsistent or conflicting 

medical opinions exist, objective medical findings shall prevail over subjective 

medical findings. Objective medical findings are those findings demonstrable on 

physical examination or by appropriate tests or diagnostic procedures.  

B. Occupational Diseases (RSMo § 287.063 & 287.067)  

1. An identifiable disease arising with or without human fault out of and in the course 

of the employment.   

a. Includes injuries due to repetitive motion  

b. Occupational exposure must be the prevailing factor in causing the resulting 

medical condition and disability.  

c. The disease need not to have been foreseen or expected but after its 

contraction it must appear to have had its origin in a risk connected with the 

employment and to have flowed from that source as a rational consequence.  

d. Generally, does not include ordinary diseases of life to which the general public 

is exposed outside of the employment, except where the diseases follow as an 

incident of an occupational disease as defined in this section.  

2. Typically, the employer liable for compensation of occupational diseases is the 

employer in whose employment the employee was last exposed to the hazard of 

the occupational disease prior to evidence of disability, regardless of the length of 

time of such last exposure  

a. This is referred to as the “Last Exposure Rule”  
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3. An employee shall be conclusively deemed to have been exposed to the hazards 

of an occupational disease when for any length of time, however short, he is 

employed in an occupation or process in which the hazard of the disease exists.  

a. An exception is if it is an occupational disease due to repetitive motion and the 

employee has been employed with the current employer for less than three 

months, and there was exposure to the repetitive motion with the immediate 

prior employer which was the prevailing factor in causing the injury. In this case, 

the prior employer is liable.  

II. POST-INJURY MISCONDUCT  

A. Defined (RSMo § 287.170.4)  

1. If the employee is terminated from post-injury employment based upon the 

employee's post-injury misconduct, neither temporary total disability nor temporary 

partial disability benefits are payable.  

2. Post-injury misconduct does not include absence from the workplace due to an 

injury unless the employee is capable of working with restrictions, as certified by a 

physician.  

B. Examples of Post-Injury Misconduct:  

1. After the claimant was released to return to work on modified duty, and the 

employer had work within the restrictions available, the claimant both failed to 

return to work and failed to call in his absences each day, as was required per the 

employer’s policy. The policy specifically required the employees to call their 

supervisor at least one hour prior to beginning their shift if they could not report 

that day, unless other arrangements were made. The employee neither called each 

day nor made other arrangements and was therefore terminated. The Commission 

held this was a termination for misconduct.  

Hicks v. Missouri Dep’t of Corrections, No. 14-004926, 2019 WL 2412820 (Mo. 

Lab. Ind. Rel. Com. May 31, 2019).  

2. An over-the-road truck driver sustained an injury to his back but failed to 

immediately tell his employer about it. A week later, the driver still had not told his 

employer and was driving a route from Louisiana to Dallas, Texas and then back 

to Kansas City. While driving from Dallas to Kansas City, his supervisor called him 

and requested he stop in Arkansas to pick up an additional load. The driver refused 

and merely said his back was hurting but did not allege a work-related injury. His 

employer informed him if he did not pick up the load in Arkansas, he would be fired. 

The driver still refused to pick it up and he was terminated. The ALJ determined 

this was a termination due to post-injury misconduct but on appeal the Commission 
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did not incorporate this portion of the decision because it decided the matter on 

other grounds.   

Jones v. Harris Transportation, No. 06-086943, 2009 WL 3786109 (Mo. Lab. Ind. 

Rel. Com. Nov. 4, 2009).  

3. An employee who wrapped tape on gaskets sustained an repetitive trauma injury. 

After reporting the injury, the claimant was fired for testing positive for 

amphetamine and methamphetamine. The ALJ determined that claimant was not 

entitled to TTD or TPD benefits because he was fired for post-injury misconduct.  

Crowley v. Clarcor/ General Electric and Treasurer, 655 S.W.3d 778 (Mo. App. 

2022)   

C. Example of what is NOT post-injury misconduct:  

1. Using leave time to cover four post-injury absences while the claimant was working 

light duty from April 2017 through January 2018, for the following reasons: workers’ 

compensation doctor’s appointment, a family emergency, car troubles, and a 

medical emergency. The employee was fired for “frequent absenteeism” as all four 

absences occurred in January 2018. However, the Commission held this was not 

post-injury misconduct.  

Lana v. Oldcastle, Inc., No. 17-022682, 2019 WL 1313591 (Mo. Lab. Ind. Rel. Com. 

Mar. 15, 2019)  

III. SAFETY VIOLATIONS  

A. Defined (RSMo § 287.120.5)  

1. Where the injury is caused by:  

a. The failure of the employee to use safety devices where provided by the 

employer; or   

b. From the employee's failure to obey any reasonable rule adopted by the 

employer for the safety of employees.  

2. The compensation and death benefit provided for herein shall be reduced at least 

twenty-five but not more than fifty percent IF:  

a. The employee had actual knowledge of the rule so adopted by the employer; 

and   

b. The employer had, prior to the injury, made a reasonable effort to cause his or 

her employees to use the safety device or devices and to obey or follow the 

rule so adopted for the safety of the employees.  

B. Examples  

1. Employer’s rule required employees to keep all body parts within the confines of a 

forklift while it was “traveling.” However, while a forklift was stationary, the 

15  © 2025 McAnany, Van Cleave & Phillips, P.A.



employee stuck his left leg out of the forklift and his left foot was crushed by another 

forklift passing by. The Missouri Supreme Court held the employee did not violate 

the employer’s rule because the rule only applied when the forklift was “traveling” 

or in motion. In this case, the forklift was stationary when the employee stuck his 

leg out and therefore there was no safety violation.  

Greer v. SYSCO Food Services, 475 S.W.3d 655 (Mo. 2015).  

2. Employer’s rule required employees to lock-out-tag-out every machine before it 

was repaired. This entailed cutting off the power to the machine (lock-out) and 

placing a tag at the lock-out point indicating who had locked out the machine and 

who was authorized to turn it back on (tag-out). The employer regularly distributed 

written safety materials and trained the employees on these procedures and 

warned the employees they could be disciplined if they did not follow the 

procedures. An employee turned off power to part of a machine but not all of it and 

therefore some of the machine continued to move while he worked on it. The 

employee’s fingers were caught in the moving parts while he was working on it and 

were injured. The Court of Appeals held the employee had actual knowledge of the 

safety rule due to the employer’s training. The training and threat of discipline also 

established the employer made a reasonable effort to cause its employees to 

follow the rule, and that the employee’s injury was caused by his failure to follow 

the safety rule. Therefore, the Court of Appeals awarded a 37.5% reduction.  

Thompson v. ICI American Holding, 347 S.W.3d 624 (Mo. Ct. App. 2011).  

IV. ALCOHOL AND DRUG RULE VIOLATIONS (INTOXICATION OR IMPAIRMENT 

DEFENSE)  

A. Definition (RSMo § 287.120.6)  

1. The employee must fail to obey any rule or policy adopted by the employer relating 

to a drug-free workplace or the use of alcohol or nonprescribed controlled drugs in 

the workplace.  

2. Then either of the following two situations may apply:  

a. If the injury was sustained in conjunction with the use of alcohol or 

nonprescribed controlled drugs, the compensation and death benefit shall be 

reduced fifty percent.  

i. “In conjunction with”: co-existing in time and space.  

b. If the use of alcohol or nonprescribed controlled drugs in violation of the 

employer's rule or policy is the proximate cause of the injury, then the benefits 

or compensation for death or disability shall be forfeited.  
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i. “Proximate cause”: combined with the tort law definition, whether the injury 

is the natural and probable consequence of the claimant’s use of the alcohol 

or drugs in violation of the employer’s rule or policy.  

B. Refusal  

1. An employee's refusal to take a test for alcohol or a nonprescribed controlled 

substance, at the request of the employer shall result in the forfeiture of benefits 

IF:  

a. The employer had sufficient cause to suspect use of alcohol or a nonprescribed 

controlled substance by the claimant; OR  

b. The employer's policy clearly authorizes post-injury testing.  

C. Presumptions   

1. Alcohol  

a. The voluntary use of alcohol to the percentage of blood alcohol sufficient under 

Missouri law to constitute legal intoxication shall give rise to a rebuttable 

presumption that the voluntary use of alcohol was the proximate cause of the 

injury.  

b. A preponderance of the evidence standard shall apply to rebut such 

presumption.   

2. Drugs  

a. Any positive test result for a nonprescribed controlled drug or the metabolites 

of such drug from an employee shall give rise to a rebuttable presumption:  

i. That the tested nonprescribed controlled drug was in the employee's 

system at the time of the accident or injury.  

ii. That the injury was sustained in conjunction with the use of the tested 

nonprescribed controlled drug.  

b. The presumption only applies if the following are met:  

i. The initial testing was administered within twenty-four hours of the accident 

or injury;  

ii. Notice was given to the employee of the test results within fourteen calendar 

days of the insurer or group self-insurer receiving actual notice of the 

confirmatory test results;  

iii. The employee was given an opportunity to perform a second test upon the 

original sample; AND  

iv. The initial or any subsequent testing that forms the basis of the presumption 

was confirmed by mass spectrometry using generally accepted medical or 

forensic testing procedures.  

a) This presumption may be rebutted by a preponderance of evidence  
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V. GOING AND COMING RULE AND TRAVELING EMPLOYEES  

A. Going and Coming Rule  

1. An employer is generally not liable for a claimant’s injury if the claimant was injured 

while going to or coming from work.  

2. Injuries sustained in company-owned or subsidized automobiles in accidents that 

occur while traveling from the employee's home to the employer's principal place 

of business or from the employer's principal place of business to the employee's 

home are not compensable. (RSMo § 287.020.5).  

3. However, an injury will generally arise out of and in the course of employment, 

“when it occurs within the period of employment at a location where employee 

would reasonably be while engaged in fulfilling the duties of employment or 

something incidental thereto.”   

Campbell v. Trees Unlimited, Inc., 505 S.W.3d 805, 815 (Mo. Ct. App. 2016).  

B. Mutual Benefit Doctrine  

1. Typically applies to arguably work-related activities that do not involve travel.  

2. If the employee is injured while performing an action which is for the mutual benefit 

of both the employee and the employer, the injury will be compensable.  

3. The employee’s actions must provide some substantive benefit to the employer, 

and the benefit must be more than merely speculative or remote.  

C. Dual Purpose Doctrine  

1. Typically applies to arguably work-related activities conducted while an employee 

is traveling.  

2. If the employee is traveling both for his own personal purposes and for purposes 

related to his employment, any injury sustained while traveling may be 

compensable if the employee can prove they “would have made the journey even 

though the private purpose was absent.”   

Wilson v. Wilson, 360 S.W.3d 836, 843 (Mo.App.W.D.2011).  

3. Claimant must prove he was furthering his employer’s purposes when the accident 

occurred.  

4. If claimant was on a distinct departure on a personal errand, his injuries are not 

compensable.   

a. Departure may be shown if the employee would not have been at the place he 

was injured, had the employee cancelled his personal errand.  
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D. Special Task Exception or Special Errand Rule  

1. Coming and going rule does not apply when the employee, having identifiable time 

and space limits on his employment “performs a special task, or errand in 

connection with his employment.”   

Baldwin v. City of Fair Play, No. 11-015959, 2012 WL 992473 (Mo. Lab. Ind. Rel. 

Com. Mar. 21, 2012); Custer v. Hartford Ins. Co., 174 S.W.3d 602 (Mo. Ct. App. 

2005).  

2. “The journey may be brought within the course of employment by the fact that the 

trouble and time of making the journey, or the special inconvenience, hazard, or 

urgency of making it in the particular circumstances, is itself sufficiently substantial 

to be viewed as an integral part of the service itself.”  

Custer v. Hartford Ins. Co., 174 S.W.3d 602, 614 (Mo. Ct. App. 2005).  

VI.  ASSAULTS  

A. Assault must arise out of and in the course of employment (RSMo § 287.120) 

1. The assault must still arise out of and in the course of the employee’s employment.  

2. The statute explicitly mentions that assault against an employee may be 

compensable and covered by workers’ compensation.  

a. Employees personal, private disputes that lead to an assault at work are 

generally not compensable 

B. Types 

1. Nature of Job 

a. Definition: Those which are invited by the dangerous nature of the employee's 

duties, or by the dangerous environment in which he is required to perform 

them or are the outgrowth of frictions generated by the work itself, but which, 

in either event, are invariably revealed to be the result of some risk directly 

attributable to the employment. 

b. This category is compensable under Missouri Law 

c. Example 

i. A claimant who was physically assaulted by his son at the workplace 

following a dispute over work assignments sustained a compensable injury, 

as the court found the assault arose out of and in the course of employment, 

where the conflict was directly related to the performance and assignment 

of job duties. McCutchen v. Peoplease Corp., 195 S.W.3d 421 (Mo. App. 

2006).  
 

2. Personal Private Assault  

a. Definition: Those committed in the course of private quarrels that are purely 

personal to the participants.  
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b. This category is not compensable under Missouri Law 

c. Example  

i. A claimant who was assaulted by a coworker because the claimant accused 

the coworker of stealing wine was not a compensable injury because wine 

was not permitted on the premises of work and the accusation had nothing 

to do with the claimant’s employment. Lardge v. Concrete Products Mfg. 

Co., 251 S.W.2d 49 (Mo. 1952).  

3. Irrational, unexplained or accidental assaults of neutral origin 

a. Definition: Irrational, unexplained or accidental assaults of so-called “neutral” 

origin, which, although they occur “in the course of” the victim's employment, 

cannot be attributed to it on any more rational basis than that the employment 

afforded a convenient occasion for the attack to take place.  

b. This category is compensable under Missouri Law 

c. Example 

i. A coworker who punched a claimant three times after the claimant stated 

that she was too busy to talk with her coworker about why she did not like 

the coworker was compensable because the incident was a neutral assault 

that occurred during the course of employment. Wolfe v. DuBourg House/ 

Archdiocese of St. Louis, 93 S.W.3d 588 (Mo. App. 2003).  

C. A claimant who provokes an assault is not entitled to benefits under the workers’ 

compensation statute.  

VII. MENTAL INJURIES   

A. Two Types: Work-Related Stress and Traumatic Events (RSMo 287.120.8–10).  

1. Mental injury resulting from work-related stress does not arise out of and in the 

course of the employment, unless it is demonstrated that the stress is work related 

and was extraordinary and unusual. The amount of work stress shall be measured 

by objective standards and actual events.  

2. Mental injury does not arise out of and in the course of the employment if it resulted 

from any:   

a. Disciplinary action,   

b. Work evaluation,   

c. Job transfer,   

d. Layoff,   

e. Demotion,   

f. Termination, or   

g. Any similar action taken in good faith by the employer.  
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3. None of the above diminish a firefighter’s ability to receive benefits for 

psychological stress under 287.067.6, which concerns occupational diseases.  

a. Firefighters of a paid fire department and peace officers of a paid police 

department may recover for psychological stress if the department is certified 

and a direct causal relationship is established. (RSMo § 287.067.6).  

B. Work-Related Stress – Claimant must prove:  

1. As judged by an objective standard based on actual events, the amount of stress 

the claimant endured was work related, extraordinary, and unusual;  

a. The “objective standard” is a reasonable person standard: “whether the same 

or similar actual work events would cause a reasonable [employee] 

extraordinary and unusual stress.” Mantia v. Missouri Dep’t of Transp., 529 

S.W.3d 804 (Mo. 2017)  

b. Must put forth objective evidence, such as by having other employees in his or 

her profession testify as to what they experience in the course of their 

employment.   

c. These other employees do not have to work for the same employer at the 

claimant.  

2. Claimant suffered a mental injury which was caused by this work-related stress.  

C. Traumatic Event (RSMo § 281.120.1) – Claimant must prove:  

1. The mental injury arose out of and in the course of the claimant’s employment.  

2. Examples:   

a. A nurse was sexually assaulted by a patient, and this caused her to develop an 

adjustment disorder. The Court of Appeals held this mental injury was 

compensable even though she suffered no physical injury. The claimant did not 

have to prove her stress was extraordinary or unusual because the mental 

injury resulted from a traumatic event.  Jones v. Washington Univ., 199 S.W.3d 

793 (Mo. Ct. App. 2006).  

b. Two students were fighting and a teacher who tried to break up the fight was 

slammed into the wall by the students, resulting in physical and mental injuries. 

Both the claimant’s physical and mental injuries were compensable without her 

proving her stress was extraordinary or unusual because they both arose out 

of and in the course of her employment and resulted from a traumatic, physical, 

event.  E.W. v. Kansas City Missouri School Dist., 89 S.W.3d 527 (Mo. Ct. App. 

2002).  

21  © 2025 McAnany, Van Cleave & Phillips, P.A.



VIII. EXTENSION OF PREMISES DOCTRINE AND PARKING LOTS  

A. Definition (RSMo § 287.020.5).  

1. The extension of premises doctrine is abrogated to the extent it extends liability for 

accidents that occur on property not owned or controlled by the employer even if 

the accident occurs on customary, approved, permitted, usual or accepted routes 

used by the employee to get to and from their place of employment.  

2. Doctrine still applies to injuries which occur on property which the employer owns 

or controls.  

a. Employer “controls” property when it exercises power over it, regulates or 

governs it, or has a controlling interest in it.   Missouri Dep’t of Social Services 

v. Beem, 478 S.W.3d 461 (Mo. Ct. App. 2015).  

B. Examples:  

1. Claimant was on a fifteen-minute break and was walking to her car to go home to 

let her dog out, when she slipped and fell on ice in her employer’s parking lot and 

broke her ankle. The employer did not own the parking lot, but per the terms of the 

employer’s lease, the employer was to pay for snow and ice removal in the parking 

lot and could transfer its interest in the parking lot without the landlord’s approval. 

Therefore, the Commission held, and the Court of Appeals affirmed that the 

employer had sufficient rights in the parking lot to “control” it and therefore was 

liable for injuries which occurred in the parking lot. The claimant’s injuries were 

consequently compensable even though she was not performing a work-related 

activity when she was injured. Missouri Dep’t of Social Services v. Beem, 478 

S.W.3d 461 (Mo. Ct. App. 2015).  

2. Claimant clocked out from work and was walking to his car to go home when he 

slipped on ice in his employer’s parking lot and seriously injured his ankle. The 

employer did not own the parking lot, rather, it was leased to the employer from its 

landlord. The lease stated the employer had the right to use the parking lot, but the 

landlord had to manage and maintain the parking lot and had the ability to move 

the location of the parking lot as well as rearrange or modify it as the landlord saw 

fit without the employer’s input. Therefore, the Commission held and the Court of 

Appeals affirmed that the employer did not “control” the parking lot. The employer 

therefore was not liable for injuries which occurred in the parking lot under the 

extension of premises doctrine and the claimant’s ankle injury was not 

compensable. Hager v. Syberg’s Westport, 304 S.W.3d 771 (Mo. Ct. App. 2010).  
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IX. PENALTIES AGAINST THE EMPLOYER  

A. Failure of Employer to Comply with Statute or Order (RSMo § 287.120.4).  

1. If a claimant’s injury is caused by the employer’s failure to comply with any Missouri 

statute or lawful order of the Division or Commission, the claimant’s compensation 

and death benefits are increased fifteen percent.  

B. Fraud or Noncompliance Statute (RSMo § 287.128)  

1. It is unlawful for an employer to knowingly make or cause to be made any false or 

fraudulent:  

a. Material statement or material representation for the purpose of obtaining or 

denying any benefit;  

b. Statements with regard to entitlement to benefits with the intent to discourage 

an injured worker from making a legitimate claim;  

i. “‘Statement’ includes any notice, proof of injury, bill for services, payment 

for services, hospital or doctor records, x-ray or test results.”  

c. Any employer violating the above may be found guilty of a class A misdemeanor 

and punished by a fine up to ten thousand dollars.  

d. Repeat offenders may be found guilty of a class D felony.  

2. It is unlawful for an employer to prepare or provide an invalid certificate of 

insurance as proof of workers' compensation insurance.   

a. Any employer preparing or providing the invalid certificate may be found guilty 

of a class E felony and punished by:  

i. A fine up to ten thousand dollars, or  

ii. Double the value of the fraud, whichever is greater.  

3. An employer cannot knowingly misrepresent any fact to obtain workers’ 

compensation insurance for less than the proper rate.  

a. Any employer doing so may be found guilty of a class A misdemeanor.  

b. Repeat offenders may be found guilty of a class E felony.  

4. Employers covered by the Act must have workers’ compensation insurance.  

a. If an employer does not have insurance, they may be found guilty of a class A 

misdemeanor and punished by:  

i. A penalty up to three times the annual premium the employer would have 

paid if they had workers’ compensation insurance, or   

ii. Up to fifty thousand dollars, whichever amount is greater.  

iii. Repeat offenders may be found guilty of a class E felony.  
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C. Failure to Report (287.380.4)  

1. If an employer knowingly fails to report any accident or knowingly makes a false 

report or statement in writing to the Division or Commission, they may be found 

guilty of a misdemeanor and punished by:  

a. A fine of not less than fifty nor more than five hundred dollars, or   

b. By imprisonment in the county jail for not less than one week nor more than 

one year, or   

c. By both the fine and imprisonment.  

D. Failure to Pay a Temporary or Partial Award (RSMo § 287.510).  

1. If a temporary or partial award is entered, and a final award is later entered which 

is consistent with the temporary or partial award, and the temporary or partial award 

has not been paid or complied with by the time the final award is entered, the Judge 

may order the amount which was previously ordered in the temporary or partial 

award but not paid by the time the final award is entered to be doubled in the final 

award.  

2. Whether to award the penalty is discretionary and may be entered by the 

Administrative Law Judge or Commission.  

E. Failure to Post Reasonable Notices that the Employer is Covered by the Act (RSMo 

§ 287.127.3)  

1. Employers covered by the Act must post the following notices at their place of 

employment:  

a. That they are covered by the Act.  

b. That the employees must report all injuries, and to whom the injuries must be 

reported, within thirty days of when the employee becomes reasonably aware 

the injury is work related or the employee risks the ability to receive 

compensation.  

c. Name, address, and telephone number of the insurer; or if self-insured, the 

name, address, and telephone number of the designated individual responsible 

for reporting injuries or the adjusting or service company designated to handle 

the employer’s workers’ compensation matters.  

d. Name, address, and number of the Division of Workers’ Compensation  

e. That the employer will supply additional information upon request.  

f. That a fraudulent action by the employer, employee, or any other person is 

unlawful.  

2. Any willful violation of the notice requirement may result in a class A misdemeanor 

and a punishment by:  

a. A fine of not less than fifty dollars nor more than one thousand dollars, or   
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b. By imprisonment in the county jail for not more than six months, or   

c. By both such fine and imprisonment, and  

d. Each such violation or each day such violation continues shall be deemed a 

separate offense.  

F. Catch-All Penalty (287.790)  

1. If any employer violates any provision of the Act and a penalty is not specifically 

provided, the employer may be found guilty of a misdemeanor and punished by:  

a. A fine of not less than fifty dollars nor more than five hundred dollars, or   

b. By imprisonment in the county jail for not less than one week and not more than 

one year, or   

c. Both such fine and imprisonment.  

X. TRANSITIONAL LIGHT DUTY WORK  

A. Defined 

1. Transitional light duty work is a temporary work assignment offered to the claimant 

to work at a not-for-profit or charity who can satisfy the claimant’s light duty work 

assignment when the claimant’s actual employer cannot work with the claimant’s 

work restrictions.  

2. It is the employer’s responsibility to find and offer their employee work that falls 

within their medical restrictions.  

a. Employers are not required to offer transitional work to their employees.  

i. This is a new issue arising in Missouri law.  

B. Application in Missouri  

1. Statute  

a. There is nothing in the Missouri statutes that explicitly prohibits or permits 

transitional light duty work.  

2. Legal rulings 

a. There is no guidance from the Court of Appeals or the Labor and Industrial 

Relations Commission. 

b. ALJs lack consensus of whether employees must accept transitional work.  
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C. How other states are ruling  

1. Illinois 

a. While transitional work assignments are not mentioned in the statute, 

transitional work assignments are permitted. However, a claimant does not 

have to perform transitional work activities that are unreasonable. 

Alavarez v. Foodliner, 15 Illinois Workers Compensation Commission 443 

(June 10, 2015). 

2. Kansas  

a. Kansas explicitly permits temporary work restrictions imposed by the 

authorized treating physician. There is a rebuttable presumption that the 

employee is ineligible for TTD benefits if the claimant refuses to work within 

temporary restrictions in an accommodated role. 

K.S.A. 44-510c(b)(2)(B) 

3. Nebraska  

a. Nebraska law is silent on transitional employment. However, modified off-duty 

site programs are frequently used by companies and permitted by courts.  

Gay v. Teleflex Auto., No. 3:06-CV-7104, 2008 WL 896946, at *2 (N.D. Ohio 

Mar. 28, 2008) 

D. Benefits 

1. Employers benefit from transitional work assignments because it: 

a. Restores the claimant’s habit of going to work, 

b. Makes the claimant get used to working with their restrictions, and 

c. Provides the employer with good will in the community. 

2. Employees benefit by 

a. Being able to return to work, 

b. Staying active while lessening the risk of reinjury, and  

c. Assures the employee that they will have a job when they return from work 

restrictions. 

E. Issues 

1. Who issues coverage of the claimant  

2. Who performs payment 

 

 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation.  
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RECENTLY ASKED QUESTIONS IN MISSOURI  
FROM ISSUES ADDRESSED IN RECENT MISSOURI CASES 

Q: Must outward signs of an injury be immediately noticeable in order to meet the 

“objective symptoms of an injury” requirement of the “accident” statute?  

A: Not necessarily. Harper, a nurse, left the workforce because of a neck surgery that made 

her unable to walk. Fortunately, Harper recovered the strength to walk independently and 

returned to work as a nurse but made some small changes. Her job duties consisted of 

calling doctors, talking to hospitals, walking hallways to check on patients, and distributing 

medications. The medications were distributed from a wheeled cart that nurses would 

push themselves. 

On June 22, 2018, Harper was leaving a patient’s room and encountered one of the larger 

medical carts in the hallway. To move this, she forcefully pushed the cart against the wall 

using her hips and back. This caused her to feel a pull in her back. Although she continued 

to work, by the end of the shift she was having difficulty walking. She struggled to work 

the next day and she visited a doctor. She was diagnosed with a low back injury, placed 

on work restrictions, and prescribed medications.   

After the injury, Harper called into work multiple times claiming a difficulty physically 

getting out of bed. She was eventually terminated. In turn, Harper filed a Claim for 

Compensation. To support her claim, Dr. Koprivica testified that Harper experienced an 

injury from the cart incident and concluded she has 25% PPD of the body as a whole. Her 

employer argued she did not suffer an “accident” pursuant to § 287.020.2 because the 

alleged injury did not result in objective symptoms at the time.  

The Supreme Court of Missouri disagreed with the employer and found Dr. Koprivica’s 

testimony credible related to the imaging of Harper’s injury arising out of pushing the cart.  

Harper’s testimony, combined with Dr. Koprivica’s interpretation of the imaging studies, 

was sufficient to meet her burden of proving she suffered an accident pursuant to § 

287.020.2.  

Harper v. Springfield Rehab & Health Care Ctr./NHC Health, 687 S.W.3d 613 (Mo. 2023), 

reh'g denied (Jan. 30, 2024)   

Q: Did the Commission err in admitting evidence that the employer paid claimant’s 

medical bills and failed to award attorney fees based on the total amount of the 

medical bills?  

A: No. Roe, an employee, cut her finger at work. She immediately notified her manager of 

the injury. Over the following days, the cut became infected and resulted in emergency 

hospitalization. Her employer sent her to Corporate Care after hospitalization. In total, 

Roe incurred medical expenses of $30,879.21. Due to these bills, Roe hired a lawyer to 
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file a claim for compensation. Therefore, she signed a fee agreement in which the attorney 

would receive 25% of all benefits paid, and the agreement included 25% of Roe’s incurred 

medical bills resulting from her injury.   

In filing the claim for compensation, Roe’s attorney filed the claim, sent letters and emails, 

and sent Roe for an independent medical exam. The attorney sent a letter in May 2019 

to the employer’s attorney acknowledging that he had placed a 25% lien on the gross 

proceeds of the case, including the medical bills, and asked that the employer send 

payment of the medical bills to their office. In January 2020, following a discussion with 

the Administrative Law Judge, the employer paid Roe’s medical bills. Nevertheless, Roe 

was unaware that the medical bills were paid despite the employer informing her attorney 

and providing proof of payment. Roe’s attorney also continued to pursue payment of her 

medical bills despite being sent the letters.   

At Trial, one of the disputed issues was whether Darden Restaurants needed to 

reimburse Ms. Roe for medical expenses totaling $30,879.21, despite the employer 

negotiating the price down. To show proof of payment, Darden Restaurants (her 

employer) introduced into evidence nine separate checks written from the insurance 

company to Roe's medical providers with accompanying explanations of benefits 

itemizing all expenses paid. Roe objected to this evidence at trial, but it was overruled.  

After the hearing, the ALJ awarded PPD and disfigurement, but not the bills. The Missouri 

Court of Appeals affirmed the Commission’s denial of medical benefits. The court noted 

that “If [Roe]’s attorney did not believe employer's counsel, a fellow member of the bar, a 

more direct and easier way to determine that said bills had been paid would have simply 

been to contact the medical providers to confirm such information. Further it is concerning 

to this [c]ourt that based on the evidence, [Roe]’s attorney made no effort to advise his 

client that the employer had informed him that the bills would be paid or that reported 

proof of payment of the bills had been received by him or that the bills had been paid on 

her behalf.”   

The Commission therefore acted within its authority under § 287.260 in determining the 

fair and reasonable amount of Roe’s attorney fees to compensate for services rendered 

in “obtaining payment of her medical bills as well as permanent partial disability benefits.”  

Roe v. Darden Restaurants, Inc., 677 S.W.3d 568 (Mo. Ct. App. 2023), reh'g and/or 

transfer denied (Oct. 3, 2023), transfer denied (Nov. 21, 2023)  

Q: Does an employer’s untimely Answer preclude it from disputing the issue of 

whether the claimant sustained compensable occupational disease arising out of 

and in the course of employment?  

A: No. Collins worked as a concrete driver, where he would spend substantial portions of 

time sitting in the same truck. The seats in employer’s concrete trucks were made from 
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metal with a cushion that was worn out. The truck also had vibrations coming from the 

diesel engine, which caused him to experience jarring. Collins had prior back pain, but it 

eventually reached a constant pain level of six out of ten. This injury impacted many 

portions of his life beyond work, eventually requiring steroid injections and back surgery. 

Because of this, Collins informed his employer that it could be work related. He eventually 

filed a claim for compensation which the employer answered 45 days later.   

The claim for compensation alleged: On or about 4/02/18 in Lee's Summit, MO during the 

ordinary course and scope of his employment with Century Ready-Mix, Inc. and/or 

Century Concrete, Inc. as a truck driver/laborer, Jason Collins was exposed to 

occupational disease/cumulative trauma in a degree greater than or different from that 

which affects the public generally and some distinctive features of his job which was 

common to all jobs of that sort. As a direct, proximate, and prevailing factor of his 

occupational positioning and duties, he suffered back, right lower extremity, and body as 

a whole cumulative trauma or disease thereby directly causing permanent partial 

disability, temporary total disability, permanent total disability, past and future medical 

bills, and whole cost of the proceedings including attorney fees pursuant to R.S.Mo.  § 

287.560.  

The Commission agreed with the ALJ that the employer’s answer to Collins’ claim for 

compensation was untimely, but concluded that the employer’s untimely answer did not 

preclude it from disputing the issue of whether Collins sustained a compensable 

occupational disease arising out of his employment.  

Unless the Answer to Claim for Compensation is filed within thirty (30) days from the date 

the division acknowledges receipt of the claim or any extension previously granted, the 

statements of fact in the Claim for Compensation shall be deemed admitted for any further 

proceedings.  8 CSR 50-2.010(8)(B)  

An untimely Answer results in the admission of how the injury occurred, medical 

causation, average weekly wage, and the date of the accident. However, legal 

conclusions are not admitted by an untimely Answer. This includes whether an injury 

arose out of and in the course of employment and the nature and extent of disability.   

In sum, the Court of Appeals concluded the Commission is not bound to deem admitted 

all of the employee’s allegations when the employer fails to timely answer the Claim. 

Therefore, claimant’s assertion that he “was exposed to occupational disease/cumulative 

trauma in a degree greater than or different from that which affects the public generally 

and some distinctive features of his job which was common to all jobs of that sort,” and 

that he suffered injury “[a]s a direct, proximate, and prevailing factor of his occupational 

positioning and duties” are legal conclusions and not factual statements that (1) the injury 

occurred, and (2) it occurred at work.  

Collins v. Century Ready Mix, Inc., 678 S.W.3d 178 (Mo. Ct. App. 2023)  
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Q: Did the Commission err in finding that an expert witness was not credible and that 

claimant did not have preexisting disability resulting in a denial of benefits to the 

Second Injury Fund?  

A: No. McCoy worked at Meridian Medical Technology, assembling autoinjectors used to 

treat allergic reactions. Prior to her injury, McCoy suffered from multiple health conditions, 

including morbid obesity, low back pain, asthma, ventral hernias, and pulmonary disease. 

In 2006, an ALJ even awarded McCoy workers’ compensation benefits for an 

occupational disease arising out of the course of her employment. The ALJ determined 

McCoy sustained 17.5% PPD in each of her wrists. Her employer was found liable.  

After that injury, McCoy continued working as an inspector. The primary injury occurred 

in 2017 after she was diagnosed with lateral epicondylitis of the right elbow arising out of 

the course of her employment. She filed a claim for benefits, alleging that her preexisting 

disabilities combined with her primary injury rendered her permanently and totally 

disabled. An ALJ held the employer liable for 10% PPD of McCoy’s right elbow. The ALJ 

also found the “preexisting disabilities and her body as a whole condition satisfied” and 

she was able to receive PTD benefits. On appeal. The Commission adopted the finding 

that the employer was liable for 10% PPD for the right elbow injury but found “the 

determination that McCoy was rendered permanently and totally disabled to be incorrect”. 

The Commission argued that McCoy’s expert witnesses were not credible.  

McCoy argued that her preexisting bilateral carpel tunnel injury qualified as a 

compensable disability because it was a single work injury and resulted in 68.91 weeks 

of disability.  

Court of Appeals stated: “when there are multiple disabilities in a compensation award, 

each preexisting disability must be evaluated individually to determine whether it satisfies 

the first condition of § 287.220.3(2)(a) to be considered a qualifying preexisting disability.” 

Though, in her 2002 occupational disease claim, McCoy had a single claim, she suffered 

from two distinct disabilities. She therefore does not have a qualified preexisting disability.  

On the matter of witness credibility, the Court of Appeals added that the Commission “is 

free to believe some, all or none of any witness’s testimony.”   

McCoy then argued that the Commission erred in determining her body as a whole 

disability was a non-qualifying preexisting disability, and that the Fund did not introduce 

any expert testimony to contradict Dr. Volarich’s conclusions. Yet the Court of Appeals 

noted the Commission did not find Dr. Volarich to be credible or persuasive, so there was 

no credible expert testimony to support Ms. McCoy's claims regarding her body as a 

whole disability. Therefore, the Commission’s decision to deny benefits from the Second 

Injury Fund was sustained.  

McCoy v. Meridian Med. Tech., 675 S.W.3d 740 (Mo. Ct. App. 2023), transfer denied 

(Sept. 26, 2023)  
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Q: Does a subsequent work-related injury prevent an employee from being found 

permanently and totally disabled as a result of a prior work-related injury?  

A: No.  Watson injured his lower back in April 2015 when he caught a falling motor at work. 

In August 2015 he underwent a lumbar fusion, but it did not resolve his symptoms. Watson 

returned to work in January 2016 performing basically the same tasks as he was prior to 

the April 2015 injury. In February 2016, Watson twisted his neck and heard a pop while 

using a pneumatic tool at work. He treated the injury with heat and traction. By April 2016, 

he had decided to retire because he could no longer do the job and did not want to be 

terminated. Watson did not reach maximum medical improvement for the back injury until 

July 2016.   

Watson filed a claim for compensation for both injuries separately. Dr. Koprivica, 

Watson’s medical expert witness, argued that the work accident was the “direct, 

proximate, and prevailing factor causing the back injury which in isolation, rendered 

Claimant permanently and totally disabled.” Dr. Belz, the medical expert for Employer, 

found neither the back injury nor neck injury “in isolation, met the requirements for [PTD], 

but when considered together with all prior injuries and a non-work-related degenerative 

condition, Claimant was permanently and totally disabled.”  

The Administrative Law Judge concluded that the April 2015 work injury was the 

prevailing factor in causing the resulting medical condition and disability in Watson’s back. 

Then, the February 2016 work injury was the prevailing factor in causing the resulting 

medical condition and disability in Watson’s neck. The ALJ added that Watson is 

permanently and totally disabled because of the April 2015 back injury, considered in 

isolation. Therefore, the Second Injury Fund is not liable because the “last injury” was the 

back injury, not the neck injury. The Commission affirmed the ALJ decision.  

“If a claimant's last injury in and of itself rendered the claimant permanently and totally 

disabled, then the Second Injury Fund has no liability and employer is responsible for the 

entire amount.” Lewis v. Treasurer of State, 435 S.W.3d 144, 157 (Mo. App. 2014).  

The Employer argued against this ruling. The Court of Appeals found substantial evidence 

supported the ALJ's finding that the back injury alone rendered Mr. Watson permanently 

and totally disabled. Additionally, the occurrence of a subsequent work-related injury does 

not change the fact that Watson was already PTD at the time of the neck injury. In fact, 

the subsequent injury may have added to Watson’s misery, but did not make him more 

PTD.   

One important note that the court highlights is that an employee can be permanently 

totally disabled without becoming completely inactive. Just because Watson has good 

fortune and could return to an accommodated employment does not preclude PTD. This 

is because the “test is whether the claimant could compete in the open labor market.”  

Watson v. Tuthill Corp., 672 S.W.3d 260 (Mo. Ct. App. 2023)  
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Q: If an employer is found to be liable for past medical expenses after denying a 

demand for medical treatment, does the employer automatically lose its right to 

direct future medical treatment?  

A: No. Helmig worked for Employer as a counselor at an elementary school. During October 

2010, she was injured on two occasions arising out of and in the scope of employment.   

In the first incident, a student jumped from a chair onto the Claimant’s shoulders and 

neck. In the second incident, Claimant stubbed her foot in a dip in a parking lot while 

chasing a runaway student and tripped. After these incidents, Helmig completed an 

incident report and requested medical treatment. Her employer authorized medical 

treatment. After she was discharged from her treatment, she was still experiencing 

continued pain and contacted the doctor again. That office informed her to contact her 

employer and request additional treatment. Further treatment was denied by the 

employer.   

Using her own medical insurance, Helmig sought her own treatment from Dr. Thompson. 

He diagnosed Helmig with thoracic outlet syndrome; she has received surgery for the 

condition and had continuing therapy for pain management. Helmig incurred $184,957.24 

in medical bills with unauthorized treatment.   

The Administrative Law Judge handled this claim, and concluded Helmig’s unauthorized 

treatment was reasonably required to cure and relieve from the effects of the work injuries. 

Therefore, the ALJ awarded her $152,935.67 in past medical expenses. The ALJ also 

awarded future medical but ordered the Employer to essentially authorize ongoing 

treatment with the health care providers selected by Helmig. On top of that, the ALJ also 

awarded a 25% fee to Helmig’s attorney, which included the fee on the past medical 

awarded.  

On appeal, the Commission modified the award. The Commission agreed that Helmig 

incurred fair, reasonable, and customary charges in the amount of $152,935.67 for 

medical treatment she sought on her own after the Employer stopped authorizing 

treatment for the work injuries. Moreover, instead of awarding the amount of the bills 

directly to Helmig, the Commission ordered the Employer to resolve the bills directly with 

the providers or issue payment for the expenses to Helmig. Finally, the Commission also 

required Employer to hold Helmig harmless for the past medical expenses associated 

with her treatment.   

The modification stems from the ALJ award of future medical. The Commission disagreed 

with the ALJ’s implicit finding that the Employers refusal to authorize medical treatment 

in the past justifies mandating that future treatment may only be provided by or at the 

direction of physicians Helmig has previously self-selected. Moreover, pursuant to   

§ 287.140.1 RSMo, the Employer has the right to select the licensed treating physician, 

surgeon, chiropractic physician, or other health care provider; provided, however, that 
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such physicians, surgeons or other health care providers shall offer only those services 

authorized within the scope of their licenses.  

In her appeal, Helmig argued that the Commission erred in ruling the Employer had the 

right to select Helmig’s future medical providers. She also argued that the Employer 

waived its right to direct medical care by refusing to provide her medical treatment for 12 

years. The Court of Appeals disagreed with Helmig, arguing that “the law is clear that 

when an employer fails to provide medical treatment, the employee may pick his or her 

own provider and assess the costs against the employer. But 287.140 says nothing about 

the employer waiving its right to select future medical providers, and we are not at liberty 

to add words to a statute or to ignore the plain meaning of the words chosen by the 

legislature.”   

Helmig v. Springfield R-12 Sch. Dist., 688 S.W.3d 315 (Mo. Ct. App. 2024)  

Q: Is an ex-spouse considered a dependent under § 287.240?  

A: No. Karen Bird is disabled, unemployed, and receives Social Security Disability Benefits. 

She was married to Virgel Bird from 1987 until they divorced in 2019. They continued to 

live together until Virgel Bird died in an accident arising out of and in the course of his 

employment.   

After the divorce and while living together, the Bird’s maintained a joint bank account from 

which their bills were paid. Karen Bird never deposited money into that account. Following 

Virgel Bird’s death, Karen Bird filed a claim for death benefits alleging that she was her 

Ex-husbands dependent. The Commission denied the petition. Bird timely appealed.  

In denying Karen Bird’s argument that she is a dependent, the quote highlights the 

specific section for which she argues. Under § 287.240.3 The word “dependent” as used 

in this chapter shall mean:  

(a) A wife upon a husband with whom she lives or who is legally liable for her support, 

and a husband upon a wife with whom he lives or who is legally liable for his support; 

…  

(b) A natural, posthumous, or adopted child or children, whether legitimate or 

illegitimate, including any stepchild claimable by the deceased on his or her federal 

tax return at the time of injury, under the age of eighteen years, or over that age if 

physically or mentally incapacitated from wage earning, upon the parent legally liable 

for the support or with whom he, she, or they are living at the time of the death of the 

parent. …In all other cases questions of the degree of dependency shall be 

determined in accordance with the facts at the time of the injury, and in such other 

cases if there is more than one person wholly dependent the death benefit shall be 

divided equally among them.  
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In denying her appeal, the Court of Appeals highlights specific points. First, Karen argued 

that the reference to “In all other cases questions of the degree of dependency…” creates 

a catch-all condition for all cases where a person is dependent upon the decedent. The 

Court concluded that Karen’s argument had no merit because she was reading this clause 

in isolation, ignoring the sentences before it and the clause that follows it. Moreover, the 

reference to “In all other cases” refers to cases where the degree of dependency between 

a child or spouse and the decedent is not outlined in the previous sentences. Additionally, 

the “in all other cases” sentence describes how to determine the degree of dependency 

and how to divide death benefits in cases other than those involving a dependent 

incapacitated spouse and dependent children. It says nothing about creating a new class 

of dependents.   

Bird v. US Assets Recovery, LLC,  680 S.W.3d 574 (Mo. Ct. App. 2023)  

Q: Is a volunteer firefighter automatically entitled to the statutory minimum of 

$40.00/week for PPD and TTD?  

A: No. Russell Hayes worked as a volunteer firefighter for several decades. In 2018, he was 

fatally injured while transporting a fire engine for his employer. Susan Hayes, his wife, 

was awarded the minimum $40/week in benefits for the death of her husband, Russell. 

The only witnesses to testify at the hearing were Susan Hayes and her expert witnesses, 

Lieutenant Zinanni and career firefighter, Phillip Eldred. The only dispute is about the 

benefits she was awarded.  

Susan Hayes testified about the nominal amounts that Russell Hayes was paid as a 

volunteer firefighter. Lieutenant Zinanni testified about the level of compensation Russell 

Hayes would have received had he been employed as a career firefighter. Finally, Phillip 

Eldred testified regarding wage data for firefighters, generally, including the mean salaries 

for full-time firefighters nationally, within Missouri, and within southwest Missouri 

nonmetropolitan areas.  

The Administrative Law Judge concluded that Russell Hayes’ wage could not be 

determined pursuant to § 287.250.1(6). Additionally, the ALJ felt that Susan Hayes failed 

to present evidence to facilitate a calculation under the section. In comparing Johnson v. 

City of Duenweg Fire Dept., to the present facts, the ALJ concluded the pay of a 

neighboring full-time firefighter is not indicative of the pay of a volunteer firefighter. 

Therefore, the Commission affirmed.  

On appeal, Susan Hayes argued the Commission erred in finding there was no evidence 

in the record that the services Mr. Hayes provided as a volunteer firefighter were like the 

services provided by full-time career firefighters. The Court of Appeals agreed, noting the 

plain language under § 287.250.1(6) simply requires that the appropriate wage shall be 

the “usual wage for similar services” provided by paid employees of any employer.  
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Susan Hayes introduced evidence on the average wage of career firefighters in the State 

of Missouri and in southwestern Missouri rural fire departments. The Commission did not 

then compare the services provided by such firefighters to the services provided by 

Russell Hayes as a volunteer firefighter to determine whether those services are “similar” 

as is required by § 287.250.1(6).  

The Court of Appeals noted that the Commission failed to make the appropriate credibility 

determinations regarding the testimony of Ms. Hayes, Lieutenant Zinanni, and Phillip 

Eldred. Therefore, the Court of Appeals remanded the case back to the Commission to 

determine whether a wage for the purpose of calculating compensation in the form of the 

“usual wage for similar services” can be determined under § 287.250.1(6).  

Dependent of Hayes, 681 S.W.3d 744 (Mo. Ct. App. 2024)  

Q: Does a pre-trial settlement agreement between an injured employee and a workers’ 

compensation insurer control the distribution of third-party recovery proceeds, 

notwithstanding statutory subrogation provisions? 

A. Yes. Jason Wolk and Jeffrey Meyer were injured while working for J. Wolk Construction, 

LLC. Their workers’ compensation insurer, Grinnell Mutual, paid Wolk $900,969.83 and 

Meyer $815,829.47 in benefits. The employees pursued third-party claims related to their 

injuries. A $1 million pre-trial settlement led each to repay $113,517.05 to Grinnell. 

Anticipating further recovery, the employees and Grinnell entered into Settlement 

Agreements outlining how any additional recoveries would be divided. Under these 

agreements, attorney fees of 40% would be deducted, 30% of the recovery would be 

allocated to their wives for loss of consortium claims, and the remaining 70% would be 

split equally among the plaintiffs, their attorneys, and Grinnell. Grinnell’s total recovery 

was capped at the total amount of workers’ compensation benefits it had paid. 

The case proceeded to trial, where the jury awarded Wolk $11 million, reduced by 10% 

comparative fault, and awarded his wife $1 million. The jury awarded Meyer $13.5 million 

and his wife $3 million. A final settlement capped the total recovery at $20 million, which 

was split evenly between the plaintiffs. 

A dispute then arose over how to interpret the Settlement Agreement and apply Missouri 

statute § 287.150.3, which governs subrogation in workers’ compensation cases. The trial 

court ruled that the “balance of the recovery” meant the amount left after deduction of 

attorney fees and costs, and that the pre-trial Settlement Agreement controlled the 

division of that balance. Grinnell was awarded only the net lien amount after crediting the 

repayments the employees had already made: Wolk owed $787,452.78, and Meyer owed 

$702,312.42. 

On appeal, the employees argued that Grinnell’s recovery should have been reduced 

further by its share of attorney fees and costs, rather than simply capped at the total lien 
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amount. The Missouri Court of Appeals affirmed the trial court’s ruling, holding that the 

Settlement Agreement governed the distribution of the recovery after deduction of costs, 

as permitted by the “Notwithstanding” clause of § 287.150.3. The court also rejected the 

employees’ argument that the agreement should be rescinded on the grounds of mutual 

mistake, finding that their underestimation of the potential recovery was merely a 

mistaken opinion—not a mistake of fact—and therefore not a basis for rescission. 

The key takeaway is that the court upheld the enforceability of the Settlement Agreement 

under § 287.150.3, even though the employees later regretted entering into it when their 

recovery turned out to be larger than anticipated. 

Wolk v. Grinnell Mut. Reinsurance Co., 2024 WL 4536811 (Mo. App. 2024)  

Q. Does a preexisting occupational disease qualify as a compensable injury under a 

workers’ compensation statute section that limits eligibility to preexisting 

disabilities caused by accidental injuries, thereby allowing it to be considered in 

determining permanent total disability benefits? 

A. No. Penney, a pharmacy technician from 1980 to 2019, developed multiple repetitive-use 

occupational diseases, including injuries to her low back, neck, and arms, caused by her 

work duties. She filed three occupational disease claims between 2018 and 2019 and 

ultimately stopped working due to pain and functional limitations. An administrative law 

judge concluded that the combined effect of her work-related conditions rendered her 

permanently and totally disabled (PTD) and awarded PTD benefits from Missouri’s 

Second Injury Fund. The Labor and Industrial Relations Commission affirmed the award. 

On further appeal, the Supreme Court of Missouri, en banc, reversed, holding that 

Penney’s prior occupational diseases could not qualify as preexisting disabilities under 

category (ii) of the statute governing PTD determinations, and therefore she was not 

eligible to receive benefits from the Fund. 

Under Missouri law, workers’ compensation statutes must be strictly construed, meaning 

the Court cannot broaden their scope beyond the plain meaning of their terms. 

Historically, courts used liberal construction and treated occupational diseases like 

accidental injuries. But in 2005, the legislature amended the statutes to separate 

occupational diseases and accidental injuries, removing references to occupational 

disease from section 287.020 and creating a distinct framework in section 287.067 for 

occupational diseases. 

When the legislature created section 287.220.3 in 2013 to limit the Second Injury Fund’s 

liability, it specified that preexisting disabilities under category (ii) must be the “direct result 

of a compensable injury as defined in section 287.020,” which governs injuries by 

accident, not occupational diseases. The Court held this was deliberate: if the legislature 

had intended to include occupational diseases in category (ii), it could have referenced 

section 287.067 but did not. 
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The Court rejected Penney’s argument that the phrase “except as specifically provided in 

this chapter” somehow pulled occupational diseases back into section 287.020. 

Because strict construction requires adhering to what is expressly stated, the Court 

concluded preexisting occupational diseases cannot qualify under category (ii). 

As a result, Penney’s prior repetitive-use conditions could not be counted as qualifying 

preexisting disabilities, and she failed to establish eligibility for PTD benefits from the 

Fund. 

Treasurer of State v. Penney, 710 S.W.3d 498, 500 (Mo. 2025). 

Q: Does the Second Injury Fund bear liability when a claimant’s new work injury alone 

causes permanent total disability, even if a prior work injury was a “but for” cause 

of the new injury? 

A: No. Balliu worked as a printer repair technician since 1985. In 1999, he suffered a work-

related bilateral hernia but returned to full duty after surgery with no restrictions. In 2004, 

he experienced a right-sided hernia, again successfully repaired, and continued working 

without limitations. In 2015, Balliu sustained a new injury while lifting at work, causing 

severe right hip and groin pain diagnosed as ilioinguinal neuralgia. Despite various 

treatments, his condition did not improve, and he stopped working. 

Balliu claimed that his 1999 hernia injury, combined with the 2015 injury, rendered him 

permanently and totally disabled, seeking compensation from the Second Injury Fund 

(SIF). An Independent Medical Examiner (IME) and vocational expert supported that 

Balliu’s combined injuries caused his permanent total disability. However, the IME also 

noted that the 2015 injury alone imposed severe work restrictions. 

The Administrative Law Judge (ALJ) and the Labor and Industrial Relations Commission 

concluded that Balliu’s 2015 injury alone caused his permanent total disability and denied 

SIF benefits, finding that the 1999 injury did not contribute to the disability because Balliu 

had returned to full work with no restrictions after that injury. Balliu appealed the denial of 

SIF compensation. 

On appeal, Balliu argued that his 1999 hernia injury combined with his 2015 injury to 

cause permanent total disability, making the Second Injury Fund (SIF) liable under § 

287.220.3(2). However, the court explained that SIF liability depends not on whether a 

prior injury was a “but for” cause, but whether a qualifying preexisting disability combined 

with a later injury causes permanent total disability. Since the 2015 injury alone caused 

Balliu’s disability, the SIF was not liable. 

The court cited precedent holding that if the latest injury alone causes permanent total 

disability, the SIF has no responsibility. Balliu’s claim that scar tissue from the 1999 injury 

contributed to the 2015 injury did not change this rule because the 2015 injury alone 

caused his unemployability. 
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Therefore, Balliu’s legal challenge failed, and the Commission’s award denying SIF 

compensation was affirmed. 

Balliu v. Treasurer of State, 704 S.W.3d 751 (Mo. Ct. App. 2025). 

Q. Can a claimant’s non-qualifying preexisting injury (such as a right shoulder injury 

with less than 50 weeks PPD) be combined with a primary injury to establish 

entitlement to permanent total disability benefits from the Second Injury Fund? 

A. No. Eckardt worked as an aircraft mechanic for over 40 years, suffering multiple work-

related injuries, including knee, shoulder, wrist injuries, and carpal tunnel syndrome. His 

last injury in 2015 left him permanently disabled and forced him to retire. An ALJ awarded 

him permanent total disability (PTD) benefits, considering his 2015 injury combined with 

his preexisting disabilities, including carpal tunnel syndrome and a right shoulder injury. 

The Second Injury Fund (SIF) appealed, arguing that carpal tunnel syndrome, as an 

occupational disease, shouldn’t count as a qualifying preexisting injury under the law, and 

that Eckardt’s right shoulder injury did not meet the statutory minimum to be considered. 

The Commission agreed with the Fund, reversed the ALJ, and denied PTD benefits, 

finding the medical opinion improperly relied on the right shoulder injury. Eckardt 

appealed, contesting the Commission’s interpretation and arguing the right shoulder 

injury should qualify if adjusted by a load factor. 

The Supreme Court of Missouri, en banc, stated that in order to establish entitlement to 

permanent total disability (PTD) benefits from the Second Injury Fund (SIF), a claimant 

must prove (1) the existence of a medically documented preexisting disability amounting 

to at least 50 weeks of permanent partial disability (PPD) that fits within one of the 

statutory categories, and (2) a subsequent compensable work-related injury which, when 

combined with those qualifying preexisting disabilities, results in PTD. 

The Court rejected Eckardt’s argument that a “load factor” or synergistic effect should 

increase his right shoulder injury’s PPD to meet the 50-week threshold. Under the current 

statutory framework effective after 2014, the application of a load factor to enhance 

qualifying disabilities is no longer permitted. Because Eckardt’s right shoulder injury alone 

falls below the statutory threshold and no load factor applies, it does not qualify as a 

preexisting disability for SIF purposes. 

Furthermore, the Court found that the sole medical expert’s opinion was insufficient to 

establish Fund liability because it relied on all preexisting injuries including the non-

qualifying right shoulder injury-in concluding Eckardt was permanently and totally 

disabled. Eckardt failed to prove that his PTD would exist absent the non-qualifying injury. 

Accordingly, the Court affirmed the Commission’s denial of PTD benefits from the Fund. 

Eckardt v. Treasurer of Missouri, 710 S.W.3d 523, 525 (Mo. 2025) 

Disclaimer and warning: this information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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KANSAS WORKERS’ COMPENSATION 
FOR ACCIDENTS OCCURRING ON OR AFTER JULY 1, 2024 

I. JURISDICTION ( K.S.A. 44-506) 

A. Act will apply if: 

1. The accident occurs in Kansas, 

2. The contract of employment was made within Kansas, unless the contract 
specifically provides otherwise, or 

3. The employee’s principal place of employment is Kansas. 

II. DEFINITIONS (K.S.A. 44-508) 

A. Accident (K.S.A. 44-508(d)) 

1. An undesigned, sudden, and unexpected traumatic event, usually of an afflictive or 
unfortunate nature and often, but not necessarily, accompanied by a manifestation 
of force. 

2. An accident shall be identifiable by time and place of occurrence, produce at the 
time symptoms of an injury, and occur during a single work shift. 

3. The accident must be the prevailing factor in causing the injury. 

4. Deemed to arise out of employment only if: 

a. There is a causal connection between the conditions under which the work is 
required to be performed and the resulting accident; and 

b. The accident is the prevailing factor causing the injury, medical condition, and 
resulting disability or impairment. 

B. Repetitive Trauma (K.S.A. 44-508(e)), (K.S.A. 44-508(f)(1)(A)) 

1. Refers to cases where an injury occurs as a result of repetitive use, cumulative 
traumas, or microtraumas. 

2. The repetitive nature of injury must be demonstrated by diagnostic or clinical tests. 

3. The repetitive trauma must be the prevailing factor in causing the injury. 

4. Date of accident shall be the earliest of: 

a. Date the employee, while employed for the employer against whom benefits 
are sought, is taken off work by a physician due to the diagnosed repetitive 
trauma; 

b. Date the employee, while employed for the employer against whom benefits 
are sought, is placed on modified or restricted duty by a physician due to the 
diagnosed repetitive trauma; 

c. Date the employee, while employed for the employer against whom benefits 
are sought, is advised by a physician that the condition is work related; or 

d. Last day worked, if the employee no longer works for the employer 
against whom benefits are sought. 

i. In no case shall the date of accident be later than the last date worked.
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5. Deemed to arise out of employment only if:  

a. Employment exposed the worker to an increased risk or hazard which the 
worker would not have been exposed in normal non-employment life; 

b. The increased risk or hazard to which the employment exposed the worker is 
the prevailing factor in causing the repetitive trauma; and 

c. The repetitive trauma is the prevailing factor in causing both the medical 
condition and resulting disability or impairment. 

C. Prevailing Factor (K.S.A. 44-508(g)) 

1. Primary factor in relation to any other factor. 

2. In determining the prevailing factor, the judge considers all relevant evidence 
submitted by the parties. 

D. Exclusions for which an injury is not compensable: 

1. Triggering or precipitating factors, 

2. Aggravations, accelerations, or exacerbations of a preexisting condition, 

3. Pre-existing condition rendered symptomatic, 

4. Natural aging process or normal activities of daily living, 

5. Neutral risks, including direct or indirect results of idiopathic causes,  

6. Personal risks, or 

7. Idiopathic causes. 

III. NOTICE OF INJURY ( K.S.A. 44-520) 

A. For accidents after July 1, 2024: 

1. Notice must be given by the earliest of the following days:  

a. 30 calendar days from the date of accident or the date of injury by repetitive 
trauma; or  

b. 20 days from last date of employment if no longer employed with the employer 
against whom benefits are sought.  

B. For accidents between April 26, 2013 and June 30, 2024: 

1. Notice must be given by the earliest of the following days: 

a. 20 calendar days from the date of accident or injury by repetitive trauma; 

b. 20 calendar days from the date the employee seeks medical treatment for 
the injury; or 

c. 10 calendar days from the employee’s last day of actual work for the employer. 

C. For accidents between May 15, 2011, and April 25, 2013: 

1. Notice must be given by the earliest of the following days: 

a. 30 calendar days from the date of accident or injury by repetitive trauma; 

b. 20 calendar days from the date the employee seeks medical treatment for 
the injury; or 

c. 20 calendar days from the employee’s last day of actual work for the employer. 
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D. For accidents before May 15, 2011: 

1. Notice must be given within 10 days of the accident unless the employer had actual 
knowledge of the accident. 

2. If an employee does not provide notice within 10 days, their claim will not be barred 
if their failure to provide notice was due to just cause, provided that: 

a. Notice was given within 75 days; or 

b. The employer had actual knowledge of the accident; or 

c. The employer was unavailable to receive notice; or 

d. The employee was physically unable to give such notice. 

E. Notice may be oral or in writing 

1. Where notice is provided orally, if the employer has designated an individual or 
department to whom notice must be given and such designation has been 
communicated in writing to the employee, notice to any other individual or 
department shall be insufficient under this section. If the employer has not 
designated an individual or department to whom notice must be given, notice must 
be provided to a supervisor or manager. 

2. Where notice is provided in writing, notice must be sent to a supervisor or manager 
at the employee’s principal location of employment. The burden is on the employee 
to prove that the employer received such notice. 

F. In whatever form used, notice shall include the time, date, place, person injured, and 
particulars of the injury and it must be apparent the employee is claiming benefits 
under the workers’ compensation act or suffered a work-related injury. 

G. Notice requirement is waived if the employee proves that 

1. the employer or employer’s duly authorized agent had actual knowledge of the 
injury; 

2. the employer or employer’s duly authorized agent was unavailable to receive 
such notice within the applicable period of either 30 days from the date of accident 
or 20 days after the employee’s last day of employment; or 

3. the employee was physically unable to give such notice. 

IV.  REPORT OF ACCIDENT K.S.A. 44-557 

A. The Employer must make or cause to be made a report with the Division of Workers 
Compensation within 28 days of obtaining knowledge of an employee’s injury that 
wholly or partially prohibited the employee from working for more than the remainder 
of the shift in which such injuries were sustained. 

B. When an accident that resulted in death is reported, the employer must file a 

supplemental brief with the Division of Workers Compensation within 28 days of 

obtaining knowledge. 

1. Civil penalties may be imposed for failure to file. 

2. Accident report cannot be used as evidence. 
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V.  APPLICATION FOR HEARING (K.S.A. 44-534) 

A. When parties cannot agree upon the worker’s right to compensation, any party may 
apply in writing to the Division of Workers Compensation for a determination of the 
benefits or compensation claimed to be due. 

B. The employee must file an application for hearing by the later of: 

1. 3 years after the date of accident; or 

2. 2 years after the last payment of compensation. 

C. Once Application for Hearing is filed, claim must proceed to a regular hearing, 
settlement hearing, or award within three years or be subject to dismissal with 
prejudice. (K.S.A. 44-523(f)) 

VI.  MEDICAL TREATMENT 

A. K.S.A. 44-510(h) 

1. The employer has the right to select the treating physician. 

2. The employee has $800 unauthorized medical allowance for treatment. 

3. There is a rebuttable presumption that the employer’s obligation to provide medical 
treatment terminates upon the employee reaching maximum medical 
improvement. 

a. If employee has undergone invasive procedure or receives an authorized 
provider’s recommendation for invasive procedure, the presumption may be 
overcome with evidence that it is more probably true than not that future 
medical treatment will be needed after maximum medical improvement is 
reached. 

b. In all other cases, such presumption to terminate the right to medical treatment 
may only be overcome with clear and convincing evidence of the need for future 
medical treatment.  

4. Medical treatment only includes treatment provided or prescribed by a licensed 
healthcare provider; it does not include home exercise programs or over-the-
counter medications. 

B. K.S.A. 44-510(k) 

1. After an award, any party can request a hearing for the furnishing, termination or 
modification of medical treatment. 

2. ALJ may 

a. Make a finding that it is more probably true than not that the injury is the 
prevailing factor in the need for future medical care, or 

b. Terminate or modify an award of current or future medical care if ALJ finds no 
further medical care is required, the injury is not the prevailing factor in need 
for further medical care, or that care requested is not necessary to cure or 
relieve effects of injury. 

3. If the claimant has not received medical treatment (excluding home exercise 
programs or over-the-counter medications) from an authorized healthcare provider 
within two years from the date of the award or the date the claimant last received 

4  © 2025 McAnany, Van Cleave & Phillips, P.A.



 

medical treatment from an authorized healthcare provider, there is a rebuttable 
presumption no further medical care is needed. This presumption can be 
overcome by competent medical evidence.  

C. K.S.A. 44-515 

1. All benefits suspended if employee refuses to submit to exam at employer’s 
request until the employee complies with the employer's request.  

a. Employee is only required to submit to an exam twice in any one month, unless 
ordered otherwise by the Division of Workers Compensation. 

2. Employee may request that a report from any examination be delivered within a 
reasonable amount of time. The report requested must be identical to the report 
submitted to the employer.  

VII.  AVERAGE WEEKLY WAGE – K.S.A. 44-511 

A. Add wages earned during the 26 weeks immediately preceding the date of injury and 
divide by the number of weeks worked during that period. If the employee did not work 
a total of 26 weeks before the accident, divide by the number of actual weeks worked 
before the accident.   

1. If the employee worked less than the employee’s expected weekly schedule during 
the first week of employment, that week shall not be included in the calculation of 
the employee’s average weekly wage.  

2. If employed for less than one calendar week immediately preceding the accident 
or injury, the average weekly wage shall be determined by the ALJ.  

B. Wages = Money + Additional compensation 
1. Money: gross remuneration, including sick, vacation, other paid time off, bonuses 

and gratuities. 

2. Additional Compensation: only considered if and when discontinued 

a. Board and lodging if furnished by the employer 

b. Employer paid life insurance, disability insurance, health, and accident 
insurance 

c. Employer contributions to pension or profit-sharing plan 

C. Examples 

1. Example 1: 

a. 26 weeks worked; $10,400 earned 

b. No additional compensation discontinued 

c. $10,400/26 

d. Average weekly wage = $400 
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2. Example 2: 

a. 26 weeks worked; $10,400 earned 

b. Additional compensation discontinued following injury 

i. Health insurance - $200 per week. 

ii. Pension contribution - $150 per week 

c. ((($200 + $150)*26) + $10,400) / 26 

d. Average weekly wage = $750 

VIII. TEMPORARY BENEFITS – K.S.A. 44-510c 

A. Temporary Total Disability 

1. Exists when the employee, on account of the injury, has been rendered completely 
and temporarily incapable of engaging in any type of substantial and gainful 
employment. 

2. Treating physician’s opinion regarding ability to work is presumed to be 
determinative. 

3. Rebuttable presumption that employee is entitled to temporary total disability 
benefits if employer cannot accommodate temporary restrictions of the authorized 
treating physician. 

4. No temporary total disability benefits if the employee is receiving unemployment 
benefits. 

5. Insurer or self-insured employer MUST provide statutorily mandated warning 
notice on or with the first check for temporary total disability benefits. 

6. Calculate by taking two thirds (66%) of Average Weekly Wage (“AWW”) from 
above, subject to statutory maximum determined by date of injury 

a. No temporary total disability should be paid for the first week unless off three 
consecutive weeks. 

B. Temporary Partial Disability (K.S.A. 44-510(e)) 

1. Calculate by taking two thirds (66%) of the difference between Average Weekly 
Wage pre-accident and claimant’s actual post-accident weekly wage up to 
statutory maximum. 

C. Termination of Benefits (K.S.A. 44-510(c)) 

1. Maximum medical improvement 

2. Return to any type of substantial and gainful employment 

3. Employee refuses accommodated work within the temporary restrictions imposed 
by the authorized treating physician 

4. Employee is terminated for cause or voluntarily resigns following a compensable 
injury, if the employer could have accommodated the temporary restrictions 
imposed by the authorized treating physician but for the employee’s separation 
from employment. 
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IX. PRELIMINARY HEARINGS (K.S.A. 44-534(a)) 

A. After filing an Application for Hearing pursuant to K.S.A. 44-534, any party may file an 
Application for Preliminary Hearing on the issues of furnishing medical treatment and 
the payment of temporary total or temporary partial disability compensation. 

B. Seven days before filing Application for Preliminary Hearing, the applicant must file 
written Notice of Intent stating benefits sought. 

C. An Administrative Law Judge will be assigned; they will set the matter for preliminary 
hearing and shall give at least seven days’ written notice by mail to the parties. 

D. At least 20 days before the date of the preliminary hearing, both parties shall exchange 
all medical reports so that all parties may be informed of all medical findings and 
opinions. Failure to comply may result in the ALJ granting a party’s request for 
additional time to present evidence.  

E. Benefits to Consider at Preliminary Hearing: 

1. Medical treatment 

a. Ongoing or past bills. 

2. Temporary total or temporary partial benefits (including rate). 

a. Prospective or past benefits. 

3. Medical records and reports are admissible without testimony. 

4. Witnesses may be necessary. 

5. Opportunity for decision on ultimate compensability issues. 

F. The ALJ may only order one Court-Ordered Independent Medical Examination 
(COIME) without the agreement of the parties. Parties are still free to agree to a joint 
IME.  

1. If the ALJ does order a COIME, the COIME must be done prior to the Prehearing 
Settlement Conference.  

2. The COIME may not be used for the purpose of a rating, permanent restrictions, 
or opinions on permanent total disability.  

G. Preliminary Awards are binding unless overruled at a later Preliminary Hearing or 
Regular Hearing. 

H. Limited right to review by the Appeals Board. 

1. Whether the employee suffered an accident, repetitive trauma, or resulting injury, 

whether the injury arose out of and in the course of the employee’s employment, 

whether notice is given, or whether certain defenses apply. 

I. Penalties (K.S.A. 44-512(a)) 

1. Award must be paid within 20 days of receipt of statutory demand. Penalties can 
be $100 per week for late temporary total and $25 per week or 10% of the amount 
past due per medical bill. 
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J. Dismissal of claim denied at Preliminary Hearing (K.S.A. 44-523(f)) 

1. Claim dismissed with prejudice, if: 

a. Case does not proceed to Regular Hearing within one year  

b. Claimant cannot show good cause for delay 

2. Dismissal considered final disposition for fund reimbursement 

a. This will not affect any future benefits which have been left open upon proper 
application by an award or settlement. 

X. PRE-HEARING SETTLEMENT CONFERENCES (K.S.A. 44-523(d)) 

A. Must occur at least 10 days before a Regular Hearing can take place.  

B. Generally held after claimant reaches maximum medical improvement. 

C. Process varies from Judge to Judge. 

D. Issues regarding final award or settlement are considered. 

XI. PERMANENT DISABILITY (K.S.A. 44-510(f)) 

A. Maximum Awards 

1. Functional Impairment Only - $100,000  

a. $100,000 cap shall apply whether temporary total disability or partial disabilities 
benefits were paid.  

2. Permanent Partial Disability - $225,000 

a. Cap includes temporary total or temporary partial disability benefits paid 

3. Permanent Total Disability - $400,000   

a. Cap includes temporary total or temporary partial disability benefits paid 

4. Death benefits - $500,000 

a. Includes $2,500 for appointment of conservator, if required. 

5. Caps will remain fixed until July 1, 2027, at which time a cost-of-living adjustment 
will kick in to raise caps on a yearly basis. The annual percentage increase will be 
based on a 5-year average of the percentage increase in the State’s average 
weekly wage.  

B. Reduction for Pre-existing Impairment (K.S.A. 44-501) 

1. Basis of prior award in Kansas establishes percentage of pre-existing impairment. 

2. If no prior award in Kansas, pre-existing impairment established by competent 
evidence. 

3. If pre-existing injury is due to injury sustained for same employer, employer 
receives a dollar-for-dollar credit. 

4. In all other cases, the employer receives a credit for percentage of pre-existing 
impairment. 
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C. Scheduled Injuries (K.S.A. 44-510(d)) 

1. Includes loss of and loss of use of scheduled members 

2. Combine and rate multiple injuries in single extremity to highest scheduled 
member actually impaired 

3. Formula 

a. (scheduled weeks-weeks TTD paid) x rating % x compensation rate 

4. Example 
a. Arm Injury = 210 weeks 

b. TTD paid = 10 weeks 

c. Rating = 10% 

d. Compensation Rate = $546 

(210 weeks – 10 weeks) x 10% = 20 weeks  
                                                       x $546.00 
 

= $10,920.00 

D. Body as a Whole Injuries (K.S.A. 44-510(e)) 
1. Presumption is functional impairment 

2. Includes loss of or loss of use of: (1) bilateral upper extremities, (2) bilateral 
lower extremities, or (3) both eyes. 

3. Formula 

a. (415 weeks – weeks TTD paid in excess of 15 weeks) x rating 

% x compensation rate 

4. Example 

a. TTD paid = 25 weeks 

b. Rating = 15% Body as a Whole 

c. Compensation Rate = $546.00 

(415 weeks – 10 weeks) x 15% = 60.75 weeks  
                                                         x $546.00 

  
= $33,169.50 

5. Work Disability 
a. High end permanent partial disability. 

b. Allows the employee to receive an Award in excess of functional impairment. 

c. Employee eligible if: 

i. Body as a whole injury; and 

ii. The percentage of functional impairment caused by the injury exceeds 7 
½% or the overall functional impairment is equal to or exceeds 10% where 
there is preexisting functional impairment; and 

iii. Employee sustained a post-injury wage loss of at least 10% which is directly 
attributable to the work injury. 
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6. Formula 
a. ((Wage Loss % + Task Loss %) / 2) x (415 weeks – weeks TTD paid in excess 

of 15 weeks) x compensation rate 

i. Wage Loss: “the difference between the average weekly wage the worker 
was earning at the time of the injury and the average weekly wage the 
worker is capable of earning after the injury.” 

a) Consider all factors to determine the capability of the worker, including 
age, education and training, prior experience, availability of jobs, and 
physical capabilities. 

b) Legal capacity to enter contract of employment required. 

c) Refusal of accommodated work within restrictions and at a comparable 
wage results in presumption of no wage loss 

ii. Task Loss: “the percentage to which the employee, in the opinion of a 
licensed physician, has lost the ability to perform the work tasks that the 
employee performed in any substantial gainful employment during the five-
year period preceding the injury.” 

a) Task loss due to pre-existing permanent restrictions not included 

7. Example: 

a. TTD paid = 25 weeks 

b. AWW on date of accident = $1,000.00 

c. AWW after accident = $350 

d. Tasks performed during 5 years prior to accident = 25 

e. Tasks capable of performing after the accident = 10 

f. Compensation Rate = $555.00 

(65% wage loss + 60% task loss) / 2 = 62.5% work disability  
x (415 weeks – 10 weeks) = 253.125 weeks  
x $555.00  
= $140,484.37 

i. This would be capped at $225,000.00, and the amount of TTD paid is 
considered in determining if the maximum has been reached. 

E. Permanent Total Disability (K.S.A. 44-510(c)) 

1. Employee is completely and permanently incapable of engaging in any type of 
substantial and gainful employment. 

2. Expert evidence is required to prove permanent total disability 

a. Based on the 6th edition of the American medical association guides to the 
evaluation of permanent impairment, if the impairment is contained and;  

b. Suffers a percentage of functional impairment determined to be caused solely 
by the injury that is equal to or exceeds 10% to the body as a whole or the 
overall functional impairment is equal to or exceeds 15% if there is a preexisting 
functional impairment.  

3. Can only be permanently and totally disabled once in a lifetime. 
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F. Death Cases (K.S.A. 44-510(b)) 

1. Burial Expenses: 

a. Employer shall pay the reasonable expense of burial not exceeding 
$10,000.00.  

2. Upon determination of dependency an initial Lump sum payment of $60,000.00 to 
surviving legal spouse or a wholly dependent child or children or both.  

3. Weekly benefits thereafter: 50% to surviving spouse – 50% to surviving children. 

a. Surviving children will receive weekly benefits until the child becomes 18, 
unless the child is enrolled in high school. In that event compensation shall 
continue until May 30th of the child’s senior year in high school or until the child 
becomes 19 years of age, whichever is earlier. 

b. Surviving child will receive weekly benefits until the dependent child becomes 
23 if one of the following conditions are met: 

i. Dependent child is not physically or mentally capable of earning wages in 
any type of substantial and gainful employment; or 

ii. Dependent child is a student enrolled full time in an accredited institution of 
higher education or vocational education. 

c. Conservatorship required for minor children. 

4. Cap  

a. $500,000.00 - For surviving spouse and wholly dependent children 

b. $100,000.00 – If no surviving spouse or wholly dependent children, but leaves 
other dependents wholly dependent upon the employee’s earnings (all other 
dependents) 

c. If the employee does not leave any dependents who were wholly dependent 
upon the employee’s earnings but leaves dependent partially dependent on 
the employee’s earnings, maximum amount payable t o  p a r t i a l  dependents 
is $100,000.00.  

d. If an employee does not leave any dependents, a lump sum payment of 
$100,000.00 shall be made to the legal heirs of the employee in 
accordance with Kansas law.  

i. However, if the employer procured a life insurance policy with beneficiaries 
designated by the employee and in an amount not less than $50,000.00, 
then the amount paid to the legal heirs under this section shall be reduced 
by the amount of the life insurance policy up to a maximum deduction of 
$100,000.00. 
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XII. REGULAR HEARING – FULL TRIAL 

A. Hearing 

1. Claimant generally testifies. 

2. Upon receipt of notice from the Division of the setting of a Regular or Post-Award 
Hearing the parties shall exchange medical reports at least 30 days before the 
hearing.  

a. Upon receipt of the proposed complete medical report, a party has 10 days to 
file a written objection to the offering party stating the grounds for the objection.  

b. An ALJ shall conduct a hearing on the objections as to whether the proposal 
meets a complete medical report's requirements.   

3. Each Party has 30 days after the hearing to put on evidence. 

a. Depositions of any and all witnesses. 

b. Parties may stipulate records into evidence. 

i. The testimony of a treating or examining healthcare provider may be 
submitted into evidence without additional foundation by submission to the 
opposing side of a complete medical report that complies with procedural 
rules set forth in the statute. 

4. Administrative Law Judge will enter an Award within thirty days of submission of 
evidence. 

a. Review and Modification stays open as a matter of law. 

b. The authorized treating physician’s opinion as to the need for future medical is 
presumed determinative on the issue of whether future medical will be awarded 
in cases where there have been no invasive procedures. This presumption can 
be overcome with clear and convincing evidence.  

c. If the injured worked had invasive treatment due to the work injury, the 
authorized treater’s assessment that no future treatment will be needed is still 
presumed determinative of the issue. However, that presumption may be 
overcome if claimant proves it is more likely than not that future medical will be 
needed.  

d. Penalties again apply per K.S.A. 44-512(a). 

B. Review: 

1. Award can be appealed within ten days to Kansas Appeals Board. 

2. Can appeal Board decisions to Court of Appeals. 

a. No change at that level if substantial evidence to support Board decision. 

C. Post-Award Hearings 

1. Medical (K.S.A. 44-510(k)) 

a. Claimant seeking medical treatment. 

b. Employer/Insurer seeking to modify or terminate award for medical 
treatment. 
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c. If the employer or insurance carrier provides the requested benefits within 30 

days of receipt of application it shall be presumed that no costs or attorney fees 

shall be awarded. 

i. Can be overcome by clear and convincing evidence that the attorney 

pursuing post-award medical benefits expended significant time or 

resources in obtaining such benefits. 

2. Review and Modification (K.S.A. 44-528) 

a. Can be reviewed for good cause shown by any party. 

b. May be modified if: 

i. The award has been obtained by fraud or undue influence, 

ii. The award was made without authority or as a result of serious misconduct, 

iii. The award is excessive or inadequate, 

iv. or that the functional impairment or work disability of the employee has 
increased or diminished. 

c. If ALJ finds that employee has absented and continues to be absent so that 
they cannot be examined by a health care provider, the ALJ can modify or 
cancel the award. 

XIII.SETTLEMENTS (K.S.A. 44-531) 

A. Employer can obtain full and final settlement if claimant agrees. 

1. Closes all issues. 

B. If the employee is represented by counsel, a settlement can be completed via written 
settlement stipulation. 

1. The ALJ is given five days from receipt of the signed stipulation to approve the 
agreed award.  

C. Case can settle on Running Award. 

1. Leaves future medical open on application to Director. 

2. Respondent controls choice of physician. 

3. Leaves right to Review and Modification open. 

D. Most common settlement format is Settlement Hearing before Special 
Administrative Law Judge with a court reporter present. 

1. FORMAT: 

a. Claimant is sworn in. 

b. Claimant is asked to describe their accident(s). 

c. Judge asks claimant if they are receiving any medical bills. 

i. Court will generally order payment of valid and authorized bills. 

d. Terms of settlement will be explained and read into record by Employer’s 
attorney. 
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e. Unrepresented claimant will receive explanation from Judge that they could hire 
an attorney. 

i. Explanation will detail that attorney could send claimant to a rating doctor 
of their choice – or claimant does not have to hire an attorney to get a rating 
from their own doctor. 

f. Most importantly, in a full and final settlement, the court will explain that 
claimant is giving up all rights to future medical. 

i. Additional payment can be made to compromise future medical. 

g. If claimant is out of state, settlement hearing can occur by telephone or by 
written joint petition and stipulation. 

XIV.DEFENSES 

A. Drugs and Alcohol (K.S.A. 44-501(b)(1)) 

1. Employer not liable if the injury was contributed to by the employee’s use or 
consumption of alcohol or drugs. 

2. There is a .04 level which will establish a conclusive presumption of impairment 
due to alcohol.  

3. Rebuttable presumption that if the employee was impaired, the accident was 
contributed to by the impairment. 

4. Refusal to submit to chemical test results in forfeiture of benefits if the employer 
had sufficient cause to suspect the use of alcohol or drugs or the employer’s policy 
clearly authorizes post-injury testing. 

5. Results of test are admissible if the employer establishes the testing was done 
under any of the following circumstances: 

a. As a result of an employer mandated drug testing policy, in place in writing prior 
to the date of accident; 

b. In the normal course of medical treatment for reasons related to the health and 
welfare of the employee and not at the direction of the employer; 

c. Employee voluntarily agrees to submit a chemical test; or 

d. As a result of federal or state law, rule, or regulation having the force and effect 
of law requiring a post-injury testing program and such required program was 
properly implemented at the time of testing. 

B. Coming and Going to Work (K.S.A. 44-508)  

1. Accidents which occur on the way to work or on the way home are generally not 
compensable. 

2. Exceptions: 

a. On the premises of the employer. 

b. Injuries on only available route to or from work which involves a special risk or 
hazard, and which is not used by the public except in dealing with employer. 

c. Employer’s negligence is the proximate cause 
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d. Employee is a provider of emergency services, and the injury occurs while the 
employee is responding to an emergency. 

3. Parking lot cases – the key question is whether the employer owns or controls the 
lot. 

C. Fighting and Horseplay (K.S.A. 44-501(a)(1)) 

1. Voluntary participation in fighting or horseplay with a co-employee is not 
compensable whether related to work or not. 

D. Violations of Safety Rules (K.S.A. 44-501(a)(1)) 

1. Compensation disallowed where injury results from: 

a. Employee’s willful failure to use a guard or protection against accident or injury 
which is required pursuant to statute and provided for the employee 

b. Employee’s willful failure to use a reasonable and proper guard and protection 
voluntarily furnished the employee by the employer 

c. Employee’s reckless violation of safety rules or regulations. 

2. Subparagraphs (a) and (b) do not apply if: 

a. It was reasonable under the totality of the circumstances to not use such 
equipment; or 

b. The employer approved the work engaged in at the time of an accident or injury 
to be performed without such equipment. 

XV.OTHER ISSUES 

A. Retirement Benefit Offset (K.S.A. 44-501) 

1. Applies to Work Disability or Permanent Total Disability cases only. 

2. Can offset payments including Social Security Retirement. 

a. An award of PPD or PTD shall be subject to an offset equal to 50% of the 
Claimant’s Social Security retirement benefits.  

b. An award of TTD and TPD benefits shall not be subject to an offset for Social 
Security Retirement benefits.  

B. Second Injury Fund  

1. The Kansas Second Injury Fund provides a procedure to implead a statutory 
employer in cases where the primary employer is determined to be uninsured and 
without the ability to pay benefits.  

C. Medicare Issues 

1. Mandatory reporting requirements 

2. Reconciliation of Conditional Payment Lien 

3. Consideration of Medicare Set-Aside when closing future medical. 

 
Disclaimer and warning: this information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 

15  © 2025 McAnany, Van Cleave & Phillips, P.A.



16  © 2025 McAnany, Van Cleave & Phillips, P.A.



KANSAS WORKERS’ COMPENSATION 201 
HOW THE EMPLOYER CAN HELP ATTORNEYS IN WORKERS’ COMPENSATION 

CLAIMS 

I. ASSIST IN PREPARATION OF CONTESTED HEARINGS  

A. What Employers Can Do to Help Attorneys 
1. Workplace injuries should be reported immediately and documented with as much 

detail as possible, including witness statements and any initial medical care 
provided.  

2. Keep records of all communications, medical reports, and evidence related to the 
claim.  

3. Provide attorneys with any changes in the employee’s work status, or light duty 

availability and offers.  
4. By following these steps, employers can help their attorneys effectively manage 

workers’ compensation cases and ensure compliance with legal requirements.  

B. Preliminary Hearings  
1. During preliminary hearings the judge decides payment of medical treatment and 

the payment of temporary total or temporary partial disability. We can put on 
evidence to dispute the payment amount.   

2. Evidence  
a. Compile all documents concerning the contested issue  

i. Light duty offers paperwork  
ii. Employment documents  
iii. Termination paperwork  

b. Notice of accident paperwork  

C. Most Common Issues 

1. Did the accident arise out of and in the course of employment? 
a. Job duties 

i. Was the injured worker doing an assigned task?  
ii. Was the injured worker engaged in official or unofficial job duties?  

b. What happened? 
i. Eyewitnesses  
ii. Take photos of the work area  
iii. If video of the incident is available, preserve video and forward as soon as 

possible.  

17  © 2025 McAnany, Van Cleave & Phillips, P.A.



c. Were there any witnesses? 
i. Find out who the witnesses are and get a signed statement from them.  

d. How and why did the accident occur? 
i. Safety violations  
ii. Policy violations with specificity  

e. When did the accident happen – date and time? 
i. Did it even happen at work? 

f. Is there past medical history for the injured worker? 

2. Notice 
a. Notice is a critical step. K.S.A. § 44-534 requires that notice of intent to request 

a preliminary hearing must be given in writing at least seven days before filing 
the application. If the parties do not reach an agreement within seven days, the 
applicant can proceed, certifying that notice was served and that the request 
was denied or unanswered.  

b. Is there a designated person to receive notice of the accident? 
c. Was notice given? 

i. When? 
ii. To whom? 
iii. Where did this take place? 
iv. What was said? 
v. Was treatment authorized and provided? 

3. Work status  
a. Was accommodated employment offered? 
b. Detail conversation: 

i. Date of offer? 
ii. Verbal or written? 
iii. Who was present? 
iv. Detail any conversation that occurred regarding employment after an 

accident. 
c. Was there a resignation? 

i. Written? 
ii. Verbal? 

d. Unemployment? 
e. Other employment? 
f. Termination? 
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g. Personnel file? 
i. Date of hire? 

a) Is the wage statement correct? 
b) Too short for repetitive motion? 

ii. Reviews 

D. Regular hearings 
1. Witnesses 
2. Evidence 

II. WITNESSES 

A. Employers should obtain a signed statement from any witnesses. The statement 
should be signed, dated, and include the contact information from the witness.  

B. Questions regarding accident: 
1. Who was/is the supervisor on duty?  
2. Who saw the accident itself? 
3. Who was told of the accident? 

a. Was an accident report done? Was a written statement filled out?  

C. Employee’s work status: 
1. Able to accommodate restrictions? 

D. If no longer employed: 
1. Witnesses to the circumstances of the Employee leaving the Employer.  

a. Voluntarily left 
i. Able to accommodate restrictions? 
ii. Documented? 

b. Fired 
i. Occurred after workers’ compensation claim filed? 
ii. Able to accommodate restrictions? 
iii. Documented? 

III. EVIDENCE 

A. Personnel file 
1. Evaluations/ date of hire  
2. Written account of the accident and current employment status 
3. Was accommodated employment offered to the injured worker? 
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B. Wages 
1. AWW calculated based on 26 weeks of pre-injury wages  
2. Temporary benefits 
3. Under K.S.A. § 44-510e, the actual or projected weekly value of employer-paid 

fringe benefits must be included in the injured worker’s post-injury average weekly 
wage calculation and added to the wage imputed by the administrative law judge. 
a. Fringe benefits are forms of compensation provided by an employer to an 

employee in addition to regular wages or salary. These benefits can include 
both tangible and intangible perks such as health insurance, retirement plans, 
paid time off, use of a company car, tuition assistance, and more.  

b.  Fringe benefits are only added if the employee is terminated.  
C. Other valuable information regarding employee 

IV. SAFETY VIOLATIONS  

A. Basis for penalty and standard  

B. Reckless disregard KSA § 44-501(a): Compensation for an injury shall be disallowed 
if such injury to the employee results from:  
1. Employee’s deliberate intention to cause such injury.  
2. Employee’s willful failure to use a guard or protection against accident or injury 

required pursuant to statute and provided for the employee. 
3. The employee’s willful failure to use a reasonable and proper guard and protection 

voluntarily furnished the employee by the employer.  
4. The employee’s reckless violation of their employer’s workplace safety rules or 

regulations.  
5. The employee’s voluntary participation in fighting or horseplay with a co-employee 

for any reason.  

C. If under the totality of the circumstances it is clear that the employer allowed the 
employee not to guard or protect against an accident or not use reasonable and proper 
guard and protection, then the employee may be able to recover.  

D. Definition of reckless: The actor knows or has reason to know of facts that would 
create a high degree of risk of physical harm to another and deliberately proceeds to 
act, or to fail to act, in conscious disregard of, or indifference to, the risk.  
1. For something to be reckless it must be more than negligent. Recklessness must 

involve an easily perceptible danger of death or substantial physical harm, and the 
probability that it will so result must be substantially greater than is required for 
ordinary negligence. 

20  © 2025 McAnany, Van Cleave & Phillips, P.A.



V. CASE EXAMPLES OF RECKLESS SAFETY VIOLATIONS  

A. Gould v. Wright Tree Service, 376 P.3d 94 (Kan. Ct. App. 2016) (unpublished opinion)  

1. What happened: Claimant spilled gasoline on his clothing while refueling a 
chainsaw. Later, while on break he lit a cigarette which ignited with the gasoline 
on his shirt, severely burning his torso. Upon starting employment, Claimant was 
given a manual covering all work policies including fire prevention, but it was not 
required.  Additionally, the Claimant attended weekly safety meetings, but the fire 
prevention policy was never covered. 

2. Outcome: The court found that Claimant was not in reckless violation because he 
was no longer handling flammable materials when he lit his cigarette, and the 
Claimant did not know the employers fire prevention policy, therefore he was able 
to recover.  

B. Anderson v. PAR Electrical Contractors, 430 P.3d 493 (Kan. Ct. App. 2018) 
(unpublished opinion):  

1. What happened: Claimant worked as a journeyman lineman and was cutting PVC 
pipe from one electric pole to transfer the wires to a new pole. The journeyman 
believed the cables did not have electric currents. The employer enforced a rule 
that if anyone was within 5-feet of an energized source, they were required to wear 
protective gear, including rubber gloves and sleeves. Claimant was not wearing 
rubber gloves but believed there was no electric current and that he was farther 
than 5 feet away from the source. While one journeyman was cutting the wire, 
Claimant was holding the cables. He was electrocuted and burnt on both arms. 
When the Claimant was electrocuted, he believed he was farther than 5 feet from 
the electric source.  

2. Outcome: The court found substantial evidence supporting that the Claimant did 
not recklessly violate a rule because he believed he was further than 5 feet from 
the electric source and could recover.  

C. Terence D. Mahathey v. American Cable and Telephone, 2012 WL 5461478 (Kan. 
Work. Comp. App. Bd. 2012):  

1. What happened: Claimant was employed as a cable technician. The claimant was 
climbing a ladder and was supposed to hook the ladder to suspension wires using 
safety hooks to secure the ladder. Employees were instructed if they could not see 
the suspension line hooked at the top of the suspension wires to call Cox for help. 
On the day in question the Claimant thought he had it hooked on a suspension line 
using the safety hooks, but the top of the ladder was obscured by a tree.  When 
Claimant reached the top of the ladder, he grabbed his safety harness to hook it 
to the suspension wire, he shifted his weight and fell 25 feet because the ladder 
was not hooked on the suspension line.  
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2. Outcome: The court ultimately found that the Claimant did not recklessly violate 
the employer’s safety policy because he did not intentionally hook the suspension 
wire. It wasn’t until he fell that he realized it was not hooked.  

VI. ALCOHOL AND DRUG RULE VIOLATIONS (INTOXICATION OR IMPAIRMENT 
DEFENSES)  

A. Under K.S.A. § 44-501, if an employee’s injury is found to be caused, in whole or in 

part, by their use of alcohol, drugs, or other substances, the employer is not 
responsible for providing compensation.   
1. Compensation is not denied for therapeutic use of over the counter or prescription 

drugs if there is no prior impairment and the drugs are used as prescribed.   
2. Refusal to submit to a chemical test will result in forfeiture of benefits if the 

employer has sufficient cause or a policy for post-injury testing.  
3. Chemical test results are admissible as evidence if specific conditions are met 

regarding policy, consent, and testing procedures.  

B. It will be conclusively presumed that the employee was impaired due to alcohol or 
drugs if they exceed the listed amounts below:  

Drug Quantity test cutoff levels 
Alcohol .04 or more  
Marijuana 15 ng/ml  
Cocaine metabolite 150 ng/ml  
Morphine 2000 ng/ml  
Codeine 2000 ng/ml  
6-Acetylmorphine  10 ng/ml  
Phencyclidine  25 ng/ml  
Amphetamine 500 ng/ml  
Methamphetamine  500 ng/ml  

 
C. The employee may overcome the presumption that their impairment caused the injury 

by clear and convincing evidence.  

VII. CASE EXAMPLES OF ALCOHOL AND DRUG VIOLATIONS  
A. Gary L. Woessner v. Labor Max Staffing and XL Specialty Insurance Company, 312 

Kan. 36 (Kan. 2020)  

1. What happened: The claimant fell 15-feet from a jobsite catwalk for no apparent 
reason and died. When an autopsy was performed, the Claimant had 189 ng/ml of 
marijuana metabolized in his system.  

2. Outcome: The Court looked at evidence of others working with the Claimant that 
day, who stated the Claimant did not seem to be impaired and was generally a 
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good worker. Additionally, the employer's expert could only testify that there was 
marijuana in the Claimant’s system, not the level of the impairment. With this 
evidence the Court found that it was likely the Claimant’s impairment did not 

contribute to his accident.  

B. Gideon v. Yost Properties and Firstcomp Insurance Company, 322 P.3d 1026 (Kan. 
Ct. App. 2014) (unpublished opinion) 
1. What happened: The Claimant was directed to repair the roof of one of Yost’s 

buildings. While on the roof, he fell through the roof and sustained injuries to his 
back and arm. At the hospital he tested positive for cocaine, THC and had a blood 
alcohol level of 0.095. Claimant admitted to drinking beer earlier in the day before 
the accident, and the positive drug test indicated he had cocaine within the last 
three days and THC within the last seven days.  

2. Outcome: The Court ultimately found that the Claimant did not fall through the roof 
because he was impaired but rather because the roof was rotting. A sober person 
would have fallen through the roof just as an impaired person did. The Claimant’s 

impairment did not contribute to the injury and therefore he could recover.  

C. Wiehe v. Kissick Construction Company and Builders Mutual Casualty, 43 Kan. 
App.2d 732 (Kan. Ct. App. 2010):  
1. What happened: The Claimant was operating a sheep's foot roller; he was trying 

to flatten a large mass of dirt, and it tipped over and he was ejected out of it. A co-
worker watched as the Claimant tried to flatten the dirt and thought the mass was 
too large for the machine and testified that a reasonable operator would not try to 
roll over that mass of dirt in a sheep’s foot roller. Another worker noticed the 
claimant acting strange that day before the accident happened. The claimant 
suffered multiple injuries, including pelvic injuries and was hospitalized. Claimant 
was tested for drugs and alcohol after the accident and had a level of 62 ng/ml of 
marijuana in his system and his preliminary testing indicated a presence of 
methamphetamine but not the final test results.  

2. Outcome: The Court ultimately found that the way the claimant behaved that day 
trying to roll the machine over a large mass of dirt, no other experienced operator 
would have behaved that way, and that claimant lacked the proper judgment 
because of his marijuana impairment.  

D.  Suitter v. Johnsonville Sausage LLC, 564 P.3d 424 (Kan. Ct. App. 2025):  
1. What happened: Claimant was working as a truck driver when he began to 

experience lumbar pain that radiated to his knee and impeded his ability to walk. 
He reported the issue to his manager. After the initial medical evaluation, he was 
placed on work restriction and later returned to limited duties while awaiting a 
workers’ compensation physician appointment. Johnsonville’s employee 
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handbook required drug and alcohol testing for employees injured on the job or 

involved in workplace incidents. Johnsonville scheduled Claimant for a medical 

evaluation at a clinic, but did not inform him in advance that a drug test would be 

part of the appointment. Claimant was warned that leaving would result in a failed 

or refused drug test, but he left anyway. 

        2. Outcome: The Court agreed that Claimant was subject to drug testing and that        
his refusal was willful. However, the Court focused on the statutory requirement 
that any drug test (or refusal) must occur “within a reasonable time following the 
accident or injury.” Since Claimant’s test was scheduled 18 days after his injury, 
far longer than the 3-to-5-day delays previously deemed unreasonable, the Court 
ruled that forfeiting his benefits for refusing a test so long after the injury was not 
justified.   

VIII. MEDICAL INFORMATION 

A. Temporary or Permanent Accommodations 

1. Restrictions 

2. Maximum medical improvement 

3. Ratings 

a. Make sure the correct standard for the rating was used  

b. 6th edition is used as a starting point and then medical examiner should 

consider all relevant medical material  

B. Employee’s performance and communication with employer and co-workers 

1. Different from what they are telling the doctor? 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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RECENTLY ASKED QUESTIONS IN KANSAS 
FROM ISSUES ADDRESSED IN RECENT KANSAS CASES 

Q: Can time at a job be an issue when concluding a work-related injury as a prevailing 
factor? 

A: Yes. Evan Bennett was hired by Tyson Prepared Foods, Inc. on July 31, 2023. Bennett 
would work 12-hour shifts, and his role was on a production line packing tacos. His tasks 
included taking tacos off the line and placing tacos in boxes, which all was done below 
the shoulder level. Additionally, Bennett helped with setup which included lifting pipes 
weighing approximately 20-50 pounds overhead. Prior to July 31, 2023, Bennet had no 
issues with his right shoulder. Bennett went on to tell his lead and his supervisor of sharp, 
worsening pain in his right shoulder and indicated he would seek care. 
In November of 2023, Bennet was diagnosed with a shoulder strain and was told he 
should obtain an MRI if the pain in his shoulder worsened. On January 4, 2024, Bennett 
completed a Team Member Statement of Injury for Tyson. On February 22, 2024, Bennett 
received an MRI which showed a posterior labral tear. He was then referred to Dr. Daniel 
Prohaska who reviewed the MRI and conducted a physical of Bennett. Dr. Prohaska 
stated, “[a]fter 3 days at work I do not see any way that this can be considered a repetitive 
use injury. . . [t]here is no known situation that would cause a posterior labral tear from 
that level of work that [Bennett] is doing.” Dr. Prohaska determined that Bennett had 
reached maximum medical improvement (MMI) and released him to full work duty. 
At the request of Bennett’s counsel, Bennett was examined by Dr. Pedro Murati on May 
22, 2024. Dr. Murati recorded a history of shoulder issues beginning three months before 
the examination. Dr. Murati diagnosed Bennett with a left rotator cuff sprain vs. tear with 
probable labral involvement, right labral tear seen on the MRI and physical examination, 
bilateral bicipital tendinitis, myofascial pain syndrome of the right shoulder girdle 
extending into thoracic paraspinals, and myofascial pain syndrome of the left shoulder 
girdle extending into and including the cervical and thoracic paraspinals. Dr. Murati opined 
that the prevailing factor in Bennett’s developed work-related injuries were by repetitive 
trauma. Dr. Murati then set Bennett on temporary restrictions that Tyson was unable to 
accommodate resulting in Bennett being off working June 8, 2024, through August 18, 
2024. 
Bennett filed an Application for Benefits on June 7, 2024, alleging a repetitive trauma 
injury from August 1, 2023, through May 22, 2024. An Agreed Order for Independent 
Medical Evaluation was approved by the ALJ. On July 30, 2024, Dr. David Hufford 
performed the court-ordered evaluation of Bennett. Dr. Hufford notated Bennett “states 
that within his first week of employment he noted pain of gradual and insidious onset in 
his right shoulder that continued without improvement.”  
Dr. Hufford then explains, “It is impossible in a biomechanical or physiologic analysis that 
these work activities which he himself describes as at or below the level of the shoulders 
even if highly repetitious in a serial manner caused the labral tear in such a short time.” 
Dr. Hufford concluded that Bennett’s work activities were not the prevailing factor for his 
pain and labral tear. 
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The Court ruled that Bennett failed to meet the burden of proving his work-related injuries 
as the prevailing factor. Additionally, the Court held that the opinion of Dr. Prohaska and 
Dr. Hufford were consistent with one another and relied on Dr. Hufford’s statement-- it 
was impossible from a biomechanical or physiological standpoint that the work activities 
conducted by Bennett could cause a labral tear in such a short time.  
Evan Bennett v. Tyson Prepared Foods, Inc., 2025 WL 1033833 (Kan. Work. Comp. App. 
Bd. 2025) 

Q: Can the worsening of a work-related injury from a pre-existing condition undermine 
the work-related injury as the prevailing factor?  

A: Yes. Ronald Edwards was a security guard at the St. Francis campus. While responding 
to a call for immediate help, Edwards slipped 3 or 4 stairs from the bottom and landed on 
his left foot and left hip. Edwards continued to work his shift until 10:30 P.M. using an 
altered gait due to the pain.  
When Edwards arrived home, he noticed that his left foot had swollen and that there was 
a blister that “didn’t look too good”. Edwards then went to the hospital where imaging 
showed, tarsometatarsal dislocation and potentially Charcot’s joint and/or neuropathic 
joint. During his physical examination, Dr. Brent Wise notated that Edwards had 
significant baseline diabetic neuropathy and that Edwards was on insulin for diabetes. 
Edwards was diagnosed with left Charcot arthropathy complicated by a medial foot wound 
to which he was placed in a total contact cast with instructions to stay off his left foot.  
A few days later, Edwards returned to the hospital for weakness, dizziness, and a fever 
of 102 degrees. They did additional imaging which showed tarsometatarsal dislocation, 
likely Charcot joint dislocation, extensive soft tissue swelling and edema throughout the 
foot, and fluid tracking along the sheaths of the muscle and tendons. Edwards was 
admitted with sepsis without acute organ dysfunction, an open wound on his left foot, and 
Charcot’s joint of his left foot. Over the next ten days he continued to worsen, and the 
hospital determined the best treatment option was a transtibial amputation below his left 
knee.  
Edwards claimed that the sepsis was caused by the open wound and Charcot joint which 
arose out of and in the course of employment. However, the Court held that Edwards 
failed to meet his burden of proving the work-related accident was the prevailing factor 
causing the conditions. Additionally, the Court stated, “The KU Med records suggest 
Claimant’s conditions are more likely related to a diabetic foot with Charcot’s joint and/or 
neuropathic joint condition, and not the direct result of Claimant’s work-related injury. 
Claimant suffered an injury to his foot, but the prevailing factor causing the complications, 
including the amputation of his lower leg, were the direct result of his preexisting diabetic 
condition.”  
Ronald Edwards v. AHS Kansas Health System Inc., 2025 WL 1033826 (Kan. Work. 
Comp. App. Bd. 2025)  
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Q: Does a non-treating doctor’s evaluation, diagnosis, and recommendation 
constitute as medical treatment under K.S.A. 44-534(b)?  

A: No. K.S.A. 44-534(b): “No proceeding for compensation shall be maintained under the 
workers compensation act unless an application for a hearing is on file in the office of the 
director within three years of the date of the accident or within two years of the date of 
the last payment of compensation, whichever is later.” 
Michael Richardson worked for Focus Workforce Management (Focus), who provided 
workers’ compensation coverage for the workers it provided to Long Motor Corp. (Long), 
pursuant to their contract.  
On August 31, 2020, Richardson was injured while loading and unloading car parts for 
Long Motor Corp. Richardson slipped and fell and struck his head and neck in the 
process. He had a concussion and a herniated disc. Richardson filed an Application for 
Benefits against Focus on September 17, 2020.  
Richardson came under the care of Dr. Micheal Rippee on October 9, 2020. By March 
29, 2021, Dr. Rippee released Richardson at MMI. At the request of his attorney, 
Richardson saw Dr. Todd Hill, a psychiatrist, for evaluation on June 21, 2022. Dr. Hill 
referred Richardson to other specialty areas to which Richardson sent a 7-day demand 
letter to Focus demanding treatment based on Dr. Hill’s recommendations.  
Focus referred Richardson to Dr. Zarr on February 28, 2023, who conducted a physical 
examination and concluded Richardson sustained persistent neck pain and concussion 
resulting in post-traumatic headache and mild cognitive deficits as a result of the work 
injury. Dr. Zarr determined Richardson had reached MMI but mentioned basic future 
medical treatment such as non-narcotic analgesics for his neck and headache pain.  
Focus provided TTD benefits through May 17, 2021, and medical compensation through 
February 28, 2023. Richardson dismissed his claim against Focus in an Agreed Order of 
Dismissal with Prejudice that was approved February 12, 2024. On January 3, 2024, 
Richardson filed an Application for Benefits against Long whom he had been loading and 
unloading cars for at the time of injury. Richardson argued the medical evaluation by Dr. 
Zarr extended the date of the last payment of compensation.  
However, the Board noted that the evaluation by Dr. Zarr was performed at the request 
of Richardson’s attorney, was not intended to provide medical treatment, and was not 
paid for by Long.  The Board cited, “An evaluation for an impairment rating or an 
independent medical examination does not constitute compensation, but the Appeals 
Board previously ruled an evaluation by a treating physician who made treatment 
recommendations and commented on work restrictions constituted medical 
compensation.” Tony Peter v. Conklin Cars, 2024 WL 4406674 (Kan. Work. Comp. App. 
Bd. 2024). 
Richardson failed to meet the burden of proving he filed within three years of the date of 
the accident or within two years of the date of the last payment of compensation. 
Michael Richardson v. Long Motor Corp., 2024 WL 5294601 (Kan. Work. Comp. App. 
Bd., 2024) 
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Q: Does voluntarily participation in a school dodgeball game qualify as a recreational 
activity under K.S.A. 44-508(f)(3)(C) and render a claim non-compensable?  

A: Not necessarily. Arturo Garza was a 59-year-old special education paraprofessional 
employed with U.S.D. 202 Turner (Turner). On May 17, 2024, Garza participated in a 
dodgeball game that was a part of an annual field day event.  
Staff members were required to participate in the event one of two ways—they could 
physically participate in the dodgeball game against three fifth grade classes or they could 
supervise students while the games were played.  
Garza voluntarily elected to physically participate in the dodgeball game. While playing, 
Garza felt his right knee lock up and then it became very stiff. Garza saw Dr. Kent Doan 
for the injury who suspected he had a torn meniscus. Garza underwent physical therapy 
but had not followed up with Dr. Doan for an MRI at the time of the hearing. 
The ALJ awarded Garza with benefits. Turner disagreed with the ruling and urged the 
Board to reverse the ALJ’s order reasoning that the Garza had no duty to participate, was 
not pressured or instructed to participate, and that the dodgeball game was not a task 
related to his normal job duties. Thus, the claim should be rendered a recreational activity 
under K.S.A. 44-508(f)(3)(C) and be non-compensable. 
The Board ruled against Turner and stated that Turner had not met its burden of proving 
that the dodgeball game was a recreational activity. Specifically, the Board held that 
Garza did have a duty to attend in one of the two capacities (a participant or supervisor). 
Additionally, the Board held that Turner failed in showing it was not a part of Garza’s 
normal duties because participating in a physical education activity was within the scope 
of providing a broad base of education.  
Arturo Garza v. U.S. 202 Turner, 2024 WL 5003122 (Kan. Work. Comp. App. Bd. 2024) 

Q: Is fainting at work a compensable work-related injury?  
A: It depends. Randall Horn worked for Phillips County Hospital (Phillips) as a maintenance 

man. On December 28, 2023, Horn was out salting the parking lot with ice melt with Gary 
Littrell. While salting the lot, Horn fell and suffered several injuries. 
Littrell testified that he saw Horn looking out into the “wild blue yonder”. He then goes on 
to say that he asked Horn if he was doing alright but received no response from Horn. 
Shortly after, Horn fell face first on to the concrete. Littrell went on to say that Horn did 
not make any attempt to catch himself during his fall. Because of the fall, Horn suffered, 
multiple facial fractures and a nondisplaced distal radial fracture.  
Prior to Horn’s work-related injury, Horn had a syncopal episode. Horn also suffered from 
hypertension. These became the basis for the ruling on the matter.  
The ALJ in the case ruled against Horn for benefits. The ALJ held that Horn did not meet 
his burden of proving his accident arose out of and in the course of his employment and 
that, “[c]laimant’s injuries arose from a personal or idiopathic condition.” 
The Board then reviewed the case and affirmed the judgment. The Board held that Horn 
failed to meet the burden of proving a causal connection between the conditions of the 
work being performed and the resulting accident. In other words, Horn had to show that 
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something within the performance of his work caused the syncopal episode. It is not 
enough to merely faint while in the process of doing something, but rather, it must be 
shown how that act was a direct cause of Horn fainting and the subsequent injuries. 
Randall Horn v. Phillips County Hospital, 2024 WL 4701757 (Kan. Work. Comp. App. Bd. 
2024) 

Q: How does a court determine contradictions between medical experts?  
A: The Court weights the medical expert’s opinion based on merit and consistency in 

application to the facts of the case. Brian Vlcek worked for Goodyear Tire and Rubber 
Company (Goodyear). During his tenure, Vlcek began experiencing left wrist pain. He 
underwent cubital tunnel release of the left elbow by Dr. Neal Lintecum and was released 
to full duty.  
Approximately 10 months later, Vlcek began experiencing left elbow pain and received 
additional treatment from Dr. Lintecum. Vlcek then reached a settlement for the injury to 
his left upper extremity claim with the right to future medical treatment left open.  
Vlcek began experiencing additional issues with his elbow and arm which was again 
treated by Dr. Lintecum. He then began visiting with his primary care physician who 
ordered physical therapy. The physical therapy initially helped but then stopped. Vlcek 
then began receiving cortisone shots, but he was still experiencing pain symptoms.  
Goodyear requested Vlcek see Dr. Winston who is a board-certified orthopedic surgeon 
with a specialty in hand and upper extremity surgery. Dr. Winston noted that Vlcek’s left 
elbow issues were due to arthritis and “. . . not a direct, natural or probable consequence 
of the work accident and subsequent treatment.” Dr. Winston opined that no future 
medical treatment would be required. 
Counsel for Vlcek requested he see Dr. Daniel Zimmerman for an exam. Dr. Zimmerman 
was a board certified independent medical examiner. After examination, Dr. Zimmerman 
agreed that there was arthritis at the left elbow. However, Dr. Zimmerman noted that it 
was more probably true than not that additional treatment would be required and the 
prevailing factor for his treatment recommendations was Vlcek’s injury at work. 
The Court then ordered an IME from Dr. David Hufford. Hufford also believed that the 
symptoms Vlcek was now experiencing was due to arthritis. Additionally, Dr. Hufford did 
not believe that the original work injury was the cause of Vlcek’s symptoms.  
In their ruling for Goodyear, the Board notated that Dr. Zimmerman did not have special 
expertise in upper extremity evaluations and added, because of this and the consistency 
between Dr. Winston and Dr. Hufford, the greater weight of credible evidence shows that 
no further medical treatment is necessary to cure the effects of the injury. No post-award 
medical benefits were awarded.  
Brian Vlcek v. The Goodyear Tire and Rubber Company, 2024 WL 4701759 (Kan. Work. 
Comp. App. Bd. 2024) 
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Q: Must good cause be shown to modify a workers’ compensation award? 

A: Yes. Kimberly Jackson appealed the Workers’ Compensation Appeals Board decision 

denying her request for modification of her workers’ compensation award. She sought 

modification on the grounds that her award was inadequate and that her permanent 

impairment had increased. The ALJ and Board held that Jackson had failed to show “good 

cause” as a threshold requirement under K.S.A. 44-528(a) for modification of her award 

and denied her request.  

Jackson testified during a preliminary hearing on May 23, 2018, that her injury was not 

compensable under the Workers’ Compensation Act because the injury was caused by 

an assault during an unpaid lunch hour. During a final hearing on January 29, 2019, the 

ALJ stated that the only issues to be decided were whether Jackson’s injuries were 

compensable under the Act. Jackson presented no evidence about any dispute regarding 

benefits and her counsel indicated that they were simply asking the ALJ to find the case 

non-compensable. For that reason, they did not submit any medical evidence. With the 

only evidence being a deposition from Jackson taken in 2018, the ALJ ruled that the 

injuries were compensable under the Act but awarded no PPD benefits or future medical 

because none were requested. The only issue Jackson appealed to the board was 

whether the injury arose out of the course of employment. She did not appeal anything 

regarding benefits or a disability determination different from the one awarded by the ALJ. 

After the denial by the Board, Jackson requested a review and modification of the award 

under K.S.A. 44-528(a). She sought modification on the grounds that her award was 

inadequate and that her PPD had increased.  

The court indicated that modification of a workers’ compensation award is governed by 

K.S.A. 44-528(a). The subsection provides that any award may be reviewed by the ALJ 

“for good cause shown” upon application of the employee. After reviewal and a hearing, 

the ALJ may then modify the award. The provision was designed for the situation in which 

a worker gets considerably better or worse following an award. The court held that 

Jackson had failed to present any evidence as to why good cause existed to review her 

appeal and that she was using the review and modification proceeding to present 

evidence that should have been presented at the regular hearing. The court stated that 

“to allow what amounts to a do-over here would both deviate from that rule and stray far 

from the purpose of K.S.A. 44-528(a) as a check on the vagaries of medical 

prognostication.” 

Jackson v. Johnson Cnty., No. 126,441, 2024 WL 3075674 (Kan. App. June 21, 2024) 
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Q: Must the preceding 26 weeks of wages be used to calculate the AWW of an injured 

worker if the injury occurred on day 1 of the job? 

A: No, the Court may consider pre- or post-injury wages to determine the worker’s 

AWW. Mark Farmer sustained injuries to his right arm while working for Southwind as an 

Evening Tower Hand on April 4, 2019. Farmer had only worked for Southwind for one day 

at the time of injury. A wage increase went into effect at Southwind on January 4, 2019, 

raising the hourly wage from $15 per hour to $21 per hour.  

The ALJ based its award on the earnings Southwind paid employees during the same job 

in the 26 weeks preceding Farmer’s April 4th injury. The ALJ determined the AWW was 

$634.16. The Board disagreed and instead used the wages Farmer could have 

reasonably expected to earn in the week following his injury if he had not been injured. 

Based on this, the Board found Farmer earned an average weekly wage of $1,092. The 

court indicated that K.S.A. 44-511(b)(2) grants the finder of fact wide latitude to consider 

pre- or post-injury wages to determine the worker’s AWW. Subsection (b)(2) only applies 

to cases where the worker was injured in the first week of employment. The ALJ is 

directed to consider “all of the evidence and circumstances” including “the usual wage for 

similar services paid by the same employer” not to exceed the wage the employee “was 

reasonably expected to earn.” Despite the ALJ being granted wide latitude, the Board 

disagreed with the ALJ’s analysis. The court held that the evidence concerning what 

Farmer would have earned the week immediately following his injury, if he had not been 

injured, was “more representative” of what Farmer “could reasonably expect to earn” for 

an AWW.  

Farmer v. Southwind Drilling, 539 P.3d 1056 (2023) 

Q: Is a claimant’s sworn testimony about a previous workers’ compensation accident 

and subsequent permanent partial impairment rating competent evidence to show 

that a new injury is subject to offset by the previous functional impairment? 

A: No. Cregger suffered a broken tibial plateau near the left knee on March 11, 2020. He 

also complained of back and right knee pain after the accident. In a deposition and 

hearing, Cregger testified that in 1996 he suffered bilateral fractures to both tibias in a 

work-related accident for which he received workers’ compensation. That injury was 

settled with a 28% whole body impairment rating. Medical reports were reviewed which 

indicated that the right knee and back were what limited him, rather than the left knee. 

Cregger was assessed a whole-body functional impairment at 19%. Dr. Murati had made 

note of the 1996 injuries and determined that they “were neither here nor there” and 

involved different body parts than the 2020 back and knee injury. The ALJ found that the 

award was subject to offset under K.S.A. 44-501(e)(1) because of Cregger’s 1996 injury 

and 28% total body impairment. The Board reversed, finding that there was no evidence 

showing the 1996 and 2020 injuries were to the same body parts. More specifically, the 
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only evidence of a pre-existing condition was the claimant’s testimony and there was no 

information provided as to what body parts were rated or how they were rated individually 

and converted to a 28% total body rating. The Fund appealed, arguing that Cregger’s 

testimony was substantial competent evidence to support offset of his new award.  

The court cited Weaver in rejecting the Fund’s argument. In Weaver, the claimant had 

suffered a prior work injury, but the Board did not offset his award under K.S.A. 44-501(e) 

because no doctor found that the prior work injuries affected the new injury or impairment 

ratings. On appeal, the Weaver court stated that “determination whether a claimant’s 

functional impairment, or any part of it, is preexisting, is a medical determination.” None 

of Weaver’s doctors testified that the separate injuries caused overlapping impairment. 

Therefore, the court held the record lacked any evidence that Weaver’s prior impairments 

had any relation to his current impairment and refused to offset the award under K.S.A. 

44-501(e).  

The court here held that under Weaver, a claimant’s testimony alone that they received a 

functional impairment rating in a prior workers’ compensation case is insufficient evidence 

to establish an offset under K.S.A. 44-501(e). Medical evidence must be furnished by the 

respondent showing that the injuries are related, and since none was provided in this 

case, there was no basis for any offset.  

Cregger v. CLW Farms, Inc., 548 P.3d 387 (Kan. App. 2024) 

Q: Did the claimant recklessly violate the employer’s safety rules and regulations 

pursuant to K.S.A. 44-501(a)(1)(D)?   

A: Yes. The claimant knew he was supposed to remain an arm’s length from running 

machinery but got too close and was injured. K.S.A. 44-501(a)(D) states that 

compensation for an injury shall be disallowed if such injury results from: the employee’s 

reckless violation of their employer’s workplace safety rules or regulations.” Recklessness 

contemplates something beyond ordinary negligence or carelessness. To show that a 

claimant acted with recklessness, the preponderance of the evidence must support 

conscious disregard of a known or obvious risk that exceeds negligence. “Recklessness 

is akin to gross, culpable or wanton negligence, but is a lesser standard than intentional 

conduct.” 

The ALJ found the claim compensable and ordered medical treatment and TTD benefits. 

The Board reversed the ALJ's ruling finding the claimant violated the respondent's safety 

rules and disallowed compensation. 

Pastran Garcia v. Packers Sanitation Services, 2024 WL 448559 (Kan. Work. Comp. App. 

Bd 2024) 
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Q: If an injured worker refuses a drug test after an accident, and the employer’s policy 

clearly states post-accident drug testing is required, does the claimant forfeit 

workers’ compensation benefits? 

A: No. Claimant was employed by respondent as a driver and alleged repetitive injury to his 

back from driving. A policy included in the Member Handbook stated that: “future drug 

and alcohol tests are required if Members are injured on the job, are involved in an injury 

on the job, appear to be under the influence, or are involved in an accident where 

Company property is damaged.” Claimant was referred to Cotton O’Neil. He was advised 

he was not allowed to leave the building due to the need for a drug test. However, 

Claimant left the clinic prior to undergoing the drug test. 

The Board indicated that the case hinged on whether the claimant refused drug testing 

under the parameters of K.S.A. 44-501(b)(1)(E). The statute states a worker’s refusal to 

submit to a chemical test at the request of the employer results in forfeiture of benefits 

under the Workers’ Compensation Act if the employer had sufficient cause to suspect the 

use of alcohol or drugs by the claimant or if the employer’s policy clearly authorizes post-

injury testing.  

Applying the plain language of the Act, the Board concluded the claimant clearly refused 

a drug test which was clearly authorized under the employer’s policy and held that 

Claimant forfeited all benefits available under the Act by willingly refusing to submit to a 

post-accident drug test. 

The KS Court of Appeals reversed, emphasizing (1) the unreasonable amount of time 

that passed between the date the injury was first reported and the date of the drug test, 

and (2) the liberal construction of the statute and its overall purpose to “protect…an 

injured worker’s right to compensation and benefits whenever it is reasonably possible to 

award them same.” 

Scott Suitter v. Johnsonville Sausage, 564 P.3d 424 (Kan. App. 2025) 

 
Disclaimer and warning: this information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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ILLINOIS WORKERS’ COMPENSATION 

I. JURISDICTION 

A. Illinois jurisdiction is appropriate when: 

1. The petitioner is injured in Illinois, even if the contract for hire is made outside of  
Illinois; 

2. The petitioner’s employment is principally localized within Illinois, regardless of the 
place of accident or the place where the contract for hire was made; or 

3. The last act necessary to complete the contract for hire was made in Illinois. 

II. COMPENSABILITY STANDARD 

A. Accident or accidental injury must arise out of and in the course of employment. 

B. Accident arises out of the employment when there is a causal connection  between 
the employment and the injury. 

C. Three types of risks include: (1) an employment risk; (2) a personal risk; or a (3) neutral 
risk 

1. McAllister Supreme Court decision held everyday activities can be considered an 
“employment risk” and therefore compensable without utilizing a “neutral risk” 
analysis. 

D. Injury must be traceable to a definite time, place, and cause. 

E. Medical Causation: The petitioner must show that the condition or injury might or could 
have been caused, aggravated, or accelerated by the employment. 

III. EMPLOYEE MUST PROVIDE NOTICE OF THE ACCIDENT 

A. The petitioner must give notice to the employer as soon as practicable, but not later 
than 45 days after the accident. 

B. Defects/Inaccuracy in the notice is no defense unless the employer can show it was 
unduly prejudiced. 

1. This is difficult to show in Illinois because the petitioner directs his/her own                      medical 
treatment. 

IV. ACCIDENT REPORTS 

A. Employer must file a report in writing of injuries which arise out of and in the course of 
employment resulting in the loss of more than three scheduled workdays. 

1. This report must be filed between the 15th and 25th of each month. 

B. For death cases, the employer shall notify the Commission within 2 days following the 
death. 

C. These reports must be submitted on forms provided by the Commission. 
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V. APPLICATION FILING PERIODS  

A.  Statute of Limitations 

1. Petitioner must file within three years after the date of accident, or two years after 
the last compensation payment, whichever is later. 

2. In cases where injury is caused by exposure to radiological materials or asbestos, 
the application must be filed within 25 years after the last day that the petitioner 
was exposed to the condition. 

VI. AVERAGE WEEKLY WAGE (AWW) 

A. General Rule: Divide the year’s earnings (52 weeks) of the petitioner by the 
number of weeks worked during the year. 

1. e.g., Sum of wages for 52 weeks prior to the accident = $40,000. 

$40,000/52 = $769.23. 

B. If petitioner lost five or more calendar days during a 52-week period prior to the 
accident, then divide the annual earnings by the number of weeks and portions of 
weeks the petitioner actually worked. 

1. e.g., Sum of wages for 52 weeks prior to the accident = $30,000 but petitioner 
missed 10 days = $30,000/50 = $600.00. 

C. If petitioner worked less than 52 weeks with the employer prior to the injury, divide 
amount earned during employment by number of weeks worked. 

1. e.g., Petitioner worked 30 weeks and earned $20,000 during this time 

$20,000/30 = $666.66. 

D. If due to shortness of the employment, or for any other reason it is impractical to 
compute the average weekly wage using the general rule, average weekly wage will 
be computed by taking the average weekly wage of a similar employee doing the 
same job. 

E. Overtime: Overtime is excluded from AWW computation unless it is regular or 
mandatory. 

1. If overtime is regularly worked, it is factored into AWW but at straight time rate. 

2. Overtime is considered regularly worked on a case-by-case basis, but it has 
been determined that it is regular when: 

a. Claimant worked overtime in 40 out of 52 weeks 

b. Working more than 40 hours 60% of time 

c. Working overtime in 7 out of 11 weeks prior to an injury 

3. If overtime is infrequently worked but it is mandatory it must be considered in 
AWW computation. 
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F. When calculating a truck driver’s AWW, the only funds to be considered are those 
that represent a “real economic gain” for the driver. Swearingen v. Industrial 
Commission, 699 N.E.2d 237, 240 (Ill. App. 5th Dist. 1998). 

1. Petitioner’s gross earnings for the 52 weeks prior to the date of loss including all 
earnings made per mile are divided by 52 to determine the AWW. However, any 
monies that the driver uses to pay for taxes, fees, etc., are not included in the gross 
earnings, as they do not represent real economic gain. 

VII. BENEFITS AND CALCULATIONS 

A. Medical Treatment — Pre-2011 Amendments: Petitioner may choose the   health care 
provider, and the employer/insurer is liable for payment of: 

1. First Aid and emergency treatment. 

2. Medical and surgical services provided by a physician initially chosen by the 
petitioner or any subsequent provider of medical services on the chain of referrals 
from the initial service provider. 

3. Medical and surgical services provided by a second physician selected by the 
petitioner (2nd Chain of Referral). 

4. If employee still feels as if they need to be treated by a different doctor other than 
the first two doctors selected by the petitioner (and referrals by these doctors), the 
employer selects the doctor. 

5. When injury results in amputation of an arm, hand, leg or foot, or loss of an eye or 
any natural teeth, employer must furnish a prosthetic and maintain it during life of 
the petitioner. 

6. If injury results in damage to denture, glasses or contact lenses, the employer shall 
replace or repair the damaged item. 

7. Furnishing of a prosthetic or repairing damage to dentures, glasses or contacts is 
not an admission of liability and is not deemed the payment of compensation. 

B. 2011 Amendments (In effect for injuries on or after September 1, 2011) 

1. Section 8(4) of the Act now allows employers to establish Preferred Provider 
Programs (PPP) consisting of medical providers approved by the Department of 
Insurance. 

a. The PPP only applies in cases where the PPP was already approved and in 
place at the time of the injury. Petitioners must be notified of the program on a 
form promulgated by the Illinois Workers’ Compensation Commission (IWCC). 

2. Under the PPP, petitioners have 2 choices of treatment providers from within the 
employer’s network. If the Commission finds that the second choice of physician 
within the network has not provided adequate treatment, then the petitioner may 
choose a physician from outside the network. 

3. Petitioners may opt out of the PPP in writing, at any time, but this choice counts as 
one of the employee’s two choices of physicians. 

4. If a petitioner chooses non-emergency treatment prior to the report of an injury, 
that also constitutes one of the petitioner’s two choices of physicians. 
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C. Medical Fee Schedule—Illinois Legislature created a Medical Fee Schedule that 
enumerates the maximum allowable payment for medical treatment and procedures. 

1. Maximum fee is the lesser of the health care provider’s actual charges or the fee 
set for the schedule. 

2. The fee schedule sets fees at 90% of the 80th percentile of the actual charges within 
a geographic area based on zip code. 

3. The 2011 Amendments to Section 8.2(a) of the Act reduces all current fee 
schedules by 30% for all treatment performed after September 1, 2011. 

4. Out-of-state treatment shall be paid at the lesser rate of that state’s medical fee 
schedule, or the fee schedule in effect for the Petitioner’s residence. 

5. In the event that a bill does not contain sufficient information, the employer must 
inform the provider, in writing, the basis for the denial and describe the additional 
information needed within 30 days of receipt of the bill. Payment made more than 
30 days after the required information is received is subject to a 1% monthly 
interest fee. (Prior to the Amendments, this fee accrued after 60 days, now it 
accrues after 30 days.) 

D. Temporary Total Disability (TTD) 

1. 2/3 of AWW 

2. If temporary total disability lasts more than three (3) working days, weekly 
compensation shall be paid beginning on the 4th day of such temporary total 
incapacity. If the temporary total incapacity lasts for 14 days or more, 
compensation shall begin on the day after the accident. 

3. Minimum TTD rate is 2/3 (subject to 10% increase for each dependent) of Illinois 
minimum wage or Federal minimum wage, whichever is higher. 

a. For the minimum and maximum rates for various dates. 

E. Temporary Partial Disability (TPD) 

1. 2/3 of the difference between the average amount the petitioner is earning at the 
time of the accident and the average gross amount the employee is earning in the 
modified job. 

2. Applicable when the employee is working light duty on a part or full-time  basis. 

F. Permanent Partial Disability (PPD) 

1. 60% of AWW 

2. See rate card for value of body parts 

3. Minimum PPD rate is 2/3 (subject to 10% increase for each dependent) of Illinois 
minimum wage or Federal minimum wage, whichever is higher—as of 01/01/24, 
the Illinois minimum wage is higher ($14/hour). 

G. Person as a whole—Maximum of 500 weeks 

1. General rule if injury is not listed on rate card, it is a person as a whole injury. 

2. Common for back, neck, head, and mental/psych injuries. 
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H. Level of the hand for carpal tunnel claims = 190 weeks 

1. For claims arising after September 1, 2011, the 2011 Amendments return the 
maximum award for the loss of the use of a hand for repetitive trauma carpal 
tunnel cases to                      the pre-2006 level of 190 weeks. The maximum award for the loss 
of the use of a hand in carpal tunnel cases was previously 205 weeks. For all hand 
injuries not involving carpal tunnel syndrome (or acute carpal tunnel syndrome), 
the maximum award for the loss of the use of a hand remains at 205 weeks. 

I. Carpal Tunnel Syndrome 

1. The 2011 Amendments to Section 8(e)9 cap repetitive Carpal Tunnel Syndrome 
awards at 15% permanent partial disability of the hand, unless the Petitioner can 
prove greater disability by clear and convincing evidence. 

2. If the petitioner can prove by clear and convincing evidence greater disability than 
15% of the hand, then the award is capped at 30% loss of use of the hand. 

3. The 2011 Amendments apply to injuries arising after September 1, 2011, and only 
apply to cases involving repetitive Carpal Tunnel Syndrome. The cap of 15% or 
30% does not apply to cases involving Carpal Tunnel Syndrome brought on by an 
acute trauma. 

J. Disfigurement 

1. Usually scarring. Must be to hand, head, face, neck, arm, leg (only below knee), 
or chest above the armpit line. 

2. Maximum amount is 150 weeks if the accident occurred before 07/20/05 or 
between 11/16/05 and 01/31/06. 

3. Maximum amount is 162 weeks if accident occurred between 07/20/05 and 
11/15/05 or on or after 02/01/06. 

4. Disfigurement rate is calculated at 60% of AWW. 

5. A petitioner is entitled to either disfigurement or permanent partial disability for 
a specific body part, not both. 

K. Death 

1. Maximum that can be received can’t exceed $500,000 or 25  years of benefits, 
whichever is greater. 

a. Burial costs up to $8,000. 

L. Permanent Total Disability 

1. Only arises when the petitioner is completely disabled which means the petitioner 
is permanently incapable of work. 

2. Statutory PTD 

a. Statutory PTD arises when: loss of both hands, arms, feet, legs, or eyes. 

b. Employee receives weekly compensation rate for life, or a lump sum (based on 
life expectancy) 

c. PTD payments are adjustable annually at the same percentage increase as 
that which the state’s average weekly wage increased, but this is capped at the 
maximum rate. 
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3. Odd-Lot PTD 

a. A petitioner who has disability that is limited in nature such that he or she  is 
not obviously unemployable, or if there is no medical evidence to support a 
claim of total disability, the petitioner may fall into the odd-lot category of 
permanent total disability. 

b. The petitioner must establish the unavailability of employment to a person in 
his or her circumstances. 

c. The petitioner must show diligent but unsuccessful attempts to find work, or 
that by virtue of the petitioner's medical condition, age, training, education, and 
experience the petitioner is unfit to perform any but the most menial task for 
which no stable labor market exists. 

d. Once the petitioner establishes that he or she falls into this odd-lot category, 
then the burden of proof shifts to the respondent to show the availability of 
suitable work. 

M. Vocational Rehabilitation 

1. Employer must prepare a vocational rehabilitation plan when both parties 
determine the injured worker will, as a result of the injury, be unable to resume 
the regular duties in which he was engaged at the time of the injury, or when the 
period of total incapacity for work exceeds 120 continuous days. 

2. If employer and petitioner do not agree on a course of rehabilitation, the 
Commission uses the following factors to determine if rehabilitation is appropriate: 

a. Proof that the injury has caused a reduction in earning power. 

b. Evidence that rehabilitation would increase the earning capacity, to restore the 
petitioner to his previous earning level. 

c. Likelihood that the petitioner would be able to obtain employment upon 
completion of his training. 

d. Petitioner’s work-life expectancy. 

e. Evidence that the petitioner has received training under a prior rehabilitation 
program that would enable the petitioner to resume employment. 

f. Whether the petitioner has sufficient skills to obtain employment without further 
training or education. 

3. Employer is responsible for payment of vocational rehabilitation services. 

N. Maintenance 

1. Not technically TTD. 

2. A component of vocational rehabilitation. 

3. Maintenance is paid once claimant at MMI and undergoing vocational 
rehabilitation or a self-direct job search. 

4. Two common situations: 

a. When petitioner is undergoing formal vocational rehabilitation or a self-
directed job search) and has been placed at MMI, maintenance picks up (at 
the TTD rate) similar to a continuation of TTD. 
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b. When employee has completed a vocational rehabilitation program and    has 
yet to be placed in the labor market. 

O. Wage Differential 

1. Compensates for future wage loss 

2. To qualify for wage differential, claimant must show: 

a. A partial incapacity that prevents him from pursuing his or her “usual and 
customary line of employment.” 

b. Earnings are impaired. 

3. Employee receives 2/3 of the difference between the average amount he would be 
able to earn in the full performance of his duties in the occupation in  which he was 
engaged at the time of the accident and the average amount which he is earning 
or is able to earn in some suitable employment or                       business after the accident. 

4. The 2011 Amendment to Section 8(d)(1) now provides that for accidents on  or 
after September 1, 2011, wage differential awards shall be effective only until the 
Petitioner reaches age 67, or five years from the date that the award becomes 
final, whichever occurs later. 

P. Ratings 

1. The 2011 Amendments to Section 8.1b of the Act provide that physicians may                           now 
submit an impairment report using the most recent American Medical Association 
(AMA) guidelines. 

2. In determining the level of permanent partial disability, the Act states that the 
Commission shall base its determination on the reported level of impairment, along 
with other factors such as the age of the Petitioner, the occupation of the Petitioner, 
and evidence of disability corroborated by the treating medical records. 

3. The relevance and weight of any factor used in addition to the level of impairment 
as reported by the physician must be explained in a written order by the 
Commission. 

VIII. PREFERRED PROVIDER PROGRAM 

A. The 2011 Amendments to the Workers’ Compensation Act amended Section 8(4) of 
the Act to allow employers to establish preferred provider programs (PPP) consisting 
of medical providers approved by the Department of Insurance. 

1. The PPP only applies in cases where the PPP was already approved and in place 
at the time of the injury. 

2. Petitioners must be notified of the program on a form promulgated by the Illinois 
Workers’ Compensation Commission. 

B. Under the Act, petitioners have 2 choices of treating providers from within the 
employer’s network. 

1. If the Commission finds that the second choice of physician within the network has 
not provided adequate treatment, the employee may choose                    a physician from 
outside of the network. 
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C. A petitioner may opt out of the PPP in writing at any time, but the decision to opt out 
of the PPP counts as one of the petitioner’s two choices of physicians. 

D. Under the Section 8(4), if the petitioner chooses non-emergency treatment prior to the 
report of an injury, that constitutes one of the petitioner’s two choices of physicians. 

IX. ILLINOIS WORKERS' COMPENSATION PROCEDURE 

A. Steps of a Workers’ Compensation Claim and Appellate Procedure: 

1. Petitioner files an Application of Adjustment of Claim with the Illinois Workers’ 
Compensation Commission. The Application for Benefits must contain: 

a. Description of how the accident occurred 

b. Part(s) of body injured 

c. Geographical location of the accident 

d. How notice of the accident was given to or acquired by the employer 

2. After Application is filed, the claim is assigned to an Arbitrator. The claim will appear 
on the Arbitrator’s status call docket every three months unless it is motioned up 
for trial pursuant to 19(b) or 19(b-1). 

a. Three arbitrators are assigned to each docket location. These three arbitrators 
rotate to three different docket locations on a monthly basis. 

b. One of the three arbitrators assigned to a particular docket location will be 
assigned the case. If a party requests a 19(b) hearing, the hearing will be held 
before the assigned arbitrator, even if that arbitrator is not at the docket where 
the case is located. 

3. If no settlement is reached, the case can be tried before the Arbitrator for a final 
hearing. 

a. Arbitrator is the finder of fact and law and issues a decision. 

B. Pretrial Procedure 

1. Depositions - cannot take the petitioner’s deposition. 

2. Subpoenas - easy to get, normally signed in advance 

3. Records of Prior Claims - determine if a credit allowed 

a. No credits for person as a whole injuries (including shoulders, which are now 
treated as person as a whole injuries) 

4. Section 12 Medical Examination - petitioner must comply 

a. Used to avoid penalties 

b. Used to investigate petitioner's prior treatment and diagnoses 

c. Can be scheduled at reasonable intervals 

d. Must pay mileage, meals, and wages from days of work missed  

5. Settlement 

 

8  © 2025 McAnany, Van Cleave & Phillips, P.A.



 

C. Arbitration Procedure 

1. When the Application for Adjustment of Claim is filed, the Commission assigns the 
docket location (normally within the vicinity of where the injury occurred). 

2. Cases appear on the call docket on three-month intervals until the case has been 
on file for three years, at which point it is set for trial unless a written request has 
been made to continue the case for good cause. (This request must be received 
within 5 days of the status call date). 

a. Cases that are more than three years old are referred to as "above the red line," 
and red line cases are available on the call sheet at the Illinois Workers' 
Compensation Commission website. 

b. If no one for the petitioner appears on a red line case at the status                                conference, 
the case can be dismissed by the arbitrator for failure to prosecute. 

3. If a case is coming up on the call docket, a party can request a trial. 

a. This request must be served on opposing counsel 15 days before the status 
call. 

b. At the status call, the attorneys will select a time to pre-try the case. 

c. If the parties have already pre-tried the case, the parties will select a time to try 
the case.  

4. If a case is not coming up on the call docket, and a party has a need for an 
immediate hearing, the party can file a motion to schedule the case for a 19(b) 
hearing. 

a. The party requesting the 19(b) hearing must only give the other party 15-days 
notice. 

b. A 19(b) hearing is not proper where the employee has returned to work and the 
only benefit in dispute amounts to less than 12 weeks of temporary total 
disability. 

5. A pretrial conference (Request for Hearing) can be requested by either party prior 
to the start of a trial. 

a. The benefit of a pretrial conference is that the same arbitrator over a pretrial 
conference will hear the actual trial, so the parties will have a good  idea how 
the arbitrator feels about the case or a particular issue. 

b. Arbitrators require that a case be pre-tried prior to setting any case for trial. 

6. Emergency Hearings under Section 19(b-1) 

a. Petitioner not receiving medical services or other compensation. 

b. Petitioner can file a petition for an emergency hearing to determine if he is 
entitled to receive payment or medical services. 

c. Similar to hardship hearings in Missouri. 

d. Effectively serves the same purposes as a 19(b) hearing but affixes deadlines. 
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7. If a case is tried by an arbitrator and the arbitrator's award resolves the case (i.e., 
the parties do not reach a settlement) medical benefits will remain open 
automatically. 

a. Future medical benefits can only be closed through a settlement                     
agreement. 

D. Appellate Procedure 

1. Arbitrator’s decision can be appealed to a panel of three Commissioners of the 
Illinois Workers’ Compensation Commission (ten members appointed by 
Governor—no more than six members of the same political party). 

a. Must file a petition for review within 30 days of receipt of Arbitrator’s award. 

2. Decision of the Commissioners can be appealed to the Circuit Court. 

3. Circuit Court Decision can be appealed to the Illinois Appellate Court’s Industrial 
Commission Panel. 

4. If Appellate Panel finds case significant enough, it will submit it to the Illinois 
Supreme Court. 

X. PENALTIES RELATING TO ACTIONS OF EMPLOYER/INSURER 

A. 19(k) Penalty for Delay—PPD, TTD and/or Medical 

1. When there has been unreasonably delayed payment or intentionally underpaid 
compensation. 

2. Penalty is 50% of compensation additional to that otherwise payable under the 
Act. 

3. This section is invoked when the delay is a result of bad faith. 

4. Amount of penalty is based on amount of benefits which have accrued. 

5. Commission will use Utilization Review as a factor in determining the 
reasonableness and necessity of medical bills or treatment. 

a. Utilization review can also be utilized to avoid penalties. 

B. 19(l) Penalty for Delay—TTD 

1. If employer or insurance carrier fails to make payment “without good and just 
cause” 

2. The arbitrator can add compensation in the amount of $30/day not to exceed 
$10,000. 

3. This section invoked even if the payment is not a result of bad faith 

4. Generally penalties are not awarded if the employer has relied on a qualified 
medical opinion to deny payment of benefits. 

C. Employer’s Violation of a Health and Safety Act 

1. If it is found that an employer willfully violated a health/safety standard, the arbitrator 
can allow additional compensation in the amount of 25% of the award. 

 

10  © 2025 McAnany, Van Cleave & Phillips, P.A.



 

XI. PENALTIES RELATING TO ACTIONS OF THE PETITIONER 

A. Intoxication 

1. For accidents before September 1, 2011, if the court finds that accident occurred 
because of intoxication then injury is not compensable. 

a. Intoxication not per se bar to workers’ compensation benefits. 

b. Intoxication will preclude recovery if it is the sole cause of the accident or is so 
excessive that it constitutes a departure from employment. 

2. For accidents on or after September 1, 2011, the Amended Section 11 of the Act 
provides that no compensation shall be payable if: 

a. The petitioner’s intoxication is the proximate cause of the petitioner’s accidental 
injury. 

b. At the time of the accident, the petitioner was so intoxicated that the intoxication 
constituted a departure from the employment. 

c. The 2011 Amendment provides that if at the time of the accidental injuries, 
there was a 0.08% or more by weight of alcohol in the petitioner’s blood, breath, 
or urine, or if there is any evidence of impairment due to the unlawful or 
unauthorized use of cannabis or a controlled substance listed  in the Illinois 
Controlled Substances Act, or if the petitioner refuses to submit to testing of 
blood, breath, or urine, there shall be a rebuttable presumption that the 
petitioner was intoxicated and that the intoxication was the proximate cause of 
the petitioner’s injury. 

d. The petitioner can rebut the presumption by proving by a preponderance of the 
evidence that the intoxication was not the proximate cause of the accidental 
injuries. 

B. Unreasonable/Unnecessary Risk 

1. If the petitioner voluntarily engages in an unreasonable risk (which increases risk 
of injury), then any injuries suffered do not arise out of the employment. 

C. Fraud 

1. The 2011 Amendments provide the Department of Insurance with authority to 
subpoena medical records pursuant to an investigation of fraud. 

2. The 2011 Amendments eliminate the requirement that a report of fraud be 
forwarded to the alleged wrongdoer with the verified name and address of the 
complainant. 

3. The 2011 Amendments provide for penalties for fraud, based on the amount of 
money involved. These penalties begin at a Class A misdemeanor (less than $300) 
to a Class I felony (more than $100,000). The Amendments also require restitution 
be ordered in cases of fraud. 
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XII. WORKERS' OCCUPATIONAL DISEASES ACT  

A. Covers slowly developing diseases that do not arise out of an identifiable accident or 
occurrence but not repetitive trauma. 

1. Occupational Disease – “A disease arising out of and in the course of the 
employment or which has become aggravated and rendered disabling as a result 
of the exposure of the employment.” 

2. Exposure can be for any length of time (even if very brief). 

3. The employer that provided the last exposure is liable for compensation no matter 
the length of the last exposure (unless claim is based on asbestosis or silicosis - 
must be exposed for at least 60 days by an employer for it to be liable). 

4. Petitioner must prove he was exposed to a risk beyond that which the general 
public experiences. 

5. Applies only to diseases that are “slow and insidious” 

a. e.g., kidney ailment cause from repetitive exposure to liquid coolant. 

b. e.g., asthma aggravated by white oxide dust. 

XIII. REPETITIVE TRAUMA - COVERED UNDER THE WORKERS' COMPENSATION ACT 

A. Date of Injury for Repetitive Trauma 

1. Date of injury is the date on which the injury “manifests itself.” 

2. “Manifests itself” - General Standard - the date on which both the fact of the injury 
and the causal relationship of the injury to the claimant’s employment would have 
become plainly apparent to a reasonable person—Landmark case: Peoria County 
Belwood Nursing Home v. Indus. Commn., 505 N.E.2d 1026 (Ill. App. 1987). 

3. The Belwood Standard has been expanded slightly over the years. 

4. Courts have found date of injury to be: 

a. Date injury became apparent to a reasonable person. 

b. Last date of work at the employer prior to the disablement (time at which 
employee can no longer perform his job). 

XIV. THIRD-PARTY RECOVERY 

A. Workers’ Compensation Act prohibits petitioners from bringing tort actions against 
their employers.  

B. An injured petitioner may pursue tort action against a third party. 

C. The third party has a right to contribution from the employer which is limited to its 
liability under the Workers’ Compensation Acts. 

D. Typically, respondents can recover around 70 to 75% of what was paid out in benefits. 
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XV. ASSAULTS 

A. If subject matter causing altercation is related to work, then injuries from an assault are 
compensable. 

B. Exception: If the aggressor is injured = no compensation. 

1. e.g., Waitresses arguing over tables and the argument turns physical when one 
waitress strikes the other—this is compensable. 

XVI. MINORS (UNDER 16 YEARS OF AGE) 

A. Receive a 50% increase in benefits even if they fraudulently misrepresent their age. 

B. Minors may elect within six months after accident to reject the Workers’ Compensation 
Remedies and sue in civil court (potentially high payout). 

XVII. VOLUNTARY RECREATIONAL PROGRAMS 

A. Injuries incurred while participating in voluntary recreational programs do not arise out 
of and in the course of the employment even though the employer pays some or all of 
the cost. 

B. If the employer orders the employee to participate then the recreational injury is 
compensable. 

XVIII. SECOND INJURY FUND 
 

A. Only pays when employee has previously lost an arm, leg, etc. and subsequently 
loses another arm, leg, etc. in an independent work accident that results in the 
employee being totally disabled. 

B. Present employer liable only for amount payable for the loss in the second accident. 

 
 

 
 
 

 
 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 
not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 
to determine the rights, obligations and options of a specific situation. 
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ILLINOIS WORKERS’ COMPENSATION 201 

I. A CLOSER LOOK AT SOME PROCEDURAL ASPECTS OF WORKERS’ 
COMPENSATION 

A. Case Numbers & Docket / Arbitrator Assignments 

1. Once an Application for Adjustment of Claim (Application for Benefits) is filed with 
the Commission, the case is assigned a case number and assigned to an 
arbitrator’s docket location. 

a. The docket site is usually within the vicinity of where the injury occurred or where 
the petitioner resides. 

2. Cases appear on the docket for status hearings in three-month intervals until the 

case has been on file for three years, at which time it is considered above the 

“redline.” 

a. Cases above the “redline” are set for a pre-trial or dismissed for want of 

prosecution, unless the parties request a continuance for "good cause" prior to 

the docket call date. 

b. If a case is dismissed for want of prosecution, the petitioner has 60 days upon 

receipt of the notice of dismissal to file a Petition for Reinstatement. 

3. Three arbitrators are assigned to a particular zone, and they rotate between the 
three docket sites within that zone on a monthly basis. 

a. If a party requests a 19(b) hearing, the hearing will be held before the assigned 
arbitrator, even if that arbitrator is not at the docket where the case is located. 

b. A 19(b) hearing request must be electronically filed at least 15 days before the 
date of the docket call or status hearing. 

c. Parties must undergo a virtual pre-trial conference prior to any case being set 
for hearing – including 19(b) hearings. 

B. Pro Se’s 

1. Once the petitioner indicates a willingness to settle their case, the insurer/employer 
can request a case number to be assigned by the Commission. 

2. The petitioner and insurer/employer will execute a Lump Sum Petition, Order and 
Affidavit(s) reflecting the parties’ agreement. Once executed, the 
insurer/employer will submit the documents to the Commission, and the case will 
be assigned a case number, arbitrator, and docket location.  

3. Once scheduled, the parties can appear virtually for settlement contract approval. 

The parties can also appear in person at the assigned arbitrator’s docket location, 

if needed. 

C. Settlement vs. Arbitration 

1. If a trial occurs, the petitioner’s rights to future medical treatment under Section 
8(a) and greater disability under 19(h) automatically remain open. These rights can 
only be closed by way of settlement agreement. 
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II. UNDERSTANDING & AVOIDING PENALTIES FOR NON-PAYMENT OF BENEFITS 

A. Penalties can be assessed against an insurer/employer who unreasonably delays or 

refuses to pay TTD benefits to the petitioner. 

B. A recent Illinois appellate court decision (O'Neil v. Ill. Workers' Comp. Comm'n, 2020 

IL App (2d) 190427WC (Feb. 4, 2020)) held that penalties cannot be assessed based 

on failure or delay in authorizing medical treatment. 

C. Section 19(k) Penalties 

1. May be assessed when there is an unreasonable or vexatious delay or an 
intentional underpayment of TTD and PPD benefits, or medical bills. 

2. The Commission can award 19(k) penalties at up to 50% of the total amount of 
benefits due and payable. 

3. A delay in payment of benefits greater than 14 days shall be considered 

“unreasonable,” but 19(k) penalties are discretionary rather than mandatory. 

4. 19(k) penalties will likely not be awarded against an employer for not paying bills 

deemed unreasonable or unnecessary by a qualified IME or Utilization Review 

advising against that prospective medical treatment. 

D. Section 19(l) Penalties 

1. May be assessed when TTD benefits are withheld “without good and just cause.” 

2. The Commission can award $30 per day up to $10,000 for nonpayment of TTD 
benefits. 

3. When the petitioner makes a written demand for TTD benefits, the 

insurer/employer must respond in writing within 14 days, setting forth the reason 

for delay. 

4. A delay in payment of benefits greater than 14 days creates a rebuttable 

presumption of an “unreasonable” delay, which can be overcome by reliance on a 

qualified IME opinion. 

5. When the petitioner makes a demand for payment of medical bills, the 

insurer/employer must respond in writing within 60 days of receiving 

the_outstanding bill, provided that the demand contains the necessary elements 

for bill submission. This response should include the basis for nonpayment or 

underpayment. 

a. The bills must be provided to the insurer/employer by the petitioner with the 

appropriate HCFA or UB-04 form (and accompanying medical records). 

b. Interest begins accruing at the rate of 1% per month in favor of the healthcare 

provider if no basis for nonpayment or underpayment is provided by the 

insurer/employer within the 60-day period. 

6. 19(l) penalties usually will not be awarded against an employer if the employer has 
relied upon a qualified IME opinion. 
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E. Section 16 Attorney’s Fees 

1. May be assessed when there is an unreasonable or vexatious delay or intentional 

underpayment of TTD or PPD benefits or medical bills, or when the 

insurer/employer engages in frivolous defenses which do not present a real 

controversy. 

2. The Commission can award all or any part of the attorney’s fees and costs against 
the insurer/employer. 

a. However, typically the Commission will award 20% of the penalties awarded 

under Section 19(k) above. 

F. Strategies to Avoid Penalties 

1. Pay the undisputed portions of an arbitrator or Commission award promptly and 
immediately upon receipt. 

2. Pay a settlement promptly and immediately upon approval. 

a. Section 19(g) allows the petitioner to file a civil court action against the 

insurer/employer for a delay in payment of the award or settlement. 

b. The court can require the insurer/employer to pay attorney’s fees (usually 20% 

of the award or settlement) as well as the costs incurred by the petitioner for 

the arbitration and court proceedings. 

3. Notify the petitioner in writing, generally providing a basis for denial of benefits 

when they are suspended, terminated, or in dispute, or when a written demand is 

made by the petitioner. 

4. Obtain a qualified IME or Utilization Review opinion to rely on for denying benefits 
or medical treatment. 

III. UTILIZING THE LIMITED DISCOVERY & INVESTIGATION TOOLS 

A. Section 12 IMEs 

1. The IME doctor can ask about the history/mechanism of injury, review medical 

records, and provide opinions on causation, additional treatment, restrictions, etc. 

a. The IME doctor can also provide an impairment rating. 

i. The Act requires that the impairment rating be based on the most recent 

(e.g., Sixth Edition) AMA Guidelines. 

ii. An impairment rating will be one of several factors considered by an 

arbitrator and Commission when awarding compensation for permanent 

disability. 

2. Can be used to avoid penalties (see above). 

3. Can also be used to ask the petitioner about their prior treatment, diagnosis,  current 
complaints, etc. 

4. The insurer/employer must provide reimbursement for travel or travel 

arrangements prior to the IME date, otherwise the petitioner can refuse to appear 
for the IME. 
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5. The insurer/employer must provide missed work wages, food, and potentially 
lodging expenses as well. 

B. Subpoenas 

1. Forms can be found on the Commission website and can be tailored to your case 
number, body parts injured, and dates of treatment requested. 

2. Can help show a more complete picture of the petitioner’s post- and pre-injury 

medical treatment for body parts allegedly injured as a result of the work injury. 

C. Prior Claims Filed by Petitioner 

1. Research prior settlements and claims previously received and filed by the 
petitioner on the Commission website. 

a. Credits can generally be taken by the insurer/employer for prior work injuries to 

scheduled body parts but not for unscheduled (e.g., body as whole) body parts. 

2. The Commission website allows the general public to research the database 
containing this information – though it is limited. 

D. Pre-Trial Conferences 

1. Parties are required to undergo a pre-trial conference with the arbitrator assigned 
to the case prior to any hearing dates being assigned or set. 

a. The pre-trial date will be set / scheduled by the arbitrator during the docket call 
/ status hearing, likely for a date within the next few days or week afterwards. 

2. Allows the parties to argue their positions and obtain the arbitrator’s opinion about 
issues, including causation, nature and extent, additional medical treatment, etc. 

3. Pre-trials occur in front of the arbitrator assigned to the case, who will preside over 
trial if the parties are unable to resolve the case before then. 

E. Depositions 

1. Cannot take the petitioner’s deposition in Illinois. 

2. Can take the deposition of the IME doctor to help explain and elaborate on their 
opinions provided in the IME report. 

a. Required to take the deposition of the IME doctor unless petitioner’s attorney 

stipulates to the admission of the IME report, due to hearsay rules of evidence. 

3. If the petitioner is unrepresented and voluntarily consents, the insurer can ask the 

petitioner to provide a recorded or written statement about important facts of the 

case, such as the mechanism of injury, identity of medical providers, etc. 

IV. HANDLING CASES WHERE A PETITIONER CANNOT RETURN TO FORMER JOB AT 
THE EMPLOYER 

A. Transitional Light Duty 

1. The Commission decided (in March 2019), in Stegan, that the petitioner was not 

entitled to TTD benefits when he refused transitional, light-duty work at a different 

entity made available by his employer. 

a. The Stegan employer offered the petitioner light-duty work at Habitat for 
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Humanity that fell within his restrictions, but the petitioner refused to attend 

because Habitat for Humanity was not his employer. 

b. The Commission determined the petitioner was not entitled to TTD after his 
refusal to attend the transitional, light-duty work assignment because he was still 

to be paid by the employer, remained under the same policies of the employer, 

and was by all accounts still considered an “employee” of the employer at the 

time of the light-duty work. 

2. The Stegan Commission decision seemingly allows employers to terminate TTD 

benefits when they can offer transitional, light-duty work within the petitioner’s 

restrictions at another employer so long as they remain an employee of the 

employer (e.g., subject to the employer’s policies, is paid by the employer, etc.). 

B. Loss of Occupation 

1. If the petitioner is unable to return to their former line of work, the arbitrator and/or 
Commission will likely award an increased PPD percentage to account for that. 

a. Typically, arbitrators will award 40-60% BAW for loss of occupation cases, but 

this can vary based on the significance of the permanent restrictions, the 

petitioner’s age, the kind of work they are engaged in, etc. 

C. Wage Differential 

1. If the petitioner is unable to return to their former line of work and is only capable 

of obtaining employment at a lower wage, they can be entitled to a wage 

differential. 

a. The insurer/employer is required to provide weekly payments totaling 2/3 of the 

difference between their pre- and post-injury earnings capacity until they are 

67 years old or 5 years from the date of the award, whichever is greater. 

b. Example: The petitioner earned $1000/week before the work injury, but now the 

petitioner can only earn $700/week after the work injury. The petitioner is 

entitled to $200/week until they reach 67 years old or 5 years after the date of 

the award, whichever is greater. 

D. PTD & Odd Lot PTD 

1. Arises only when the petitioner is completely disabled and/or unable to find any 
suitable employment anywhere. 

2. Petitioner is entitled to 2/3 of their AWW for the rest of their life. 

3. Odd Lot PTD is different from PTD, as it only arises when the petitioner has a 

disability that is limited in nature such that they are not obviously unemployable 

but can prove employment is unavailable to a person in their circumstances. 

a. The petitioner must show diligent but unsuccessful attempts to find work, or 

that they are unfit to perform any certain tasks for which no stable labor market 

exists because of their medical condition, age, training, education, and 

experience. 

b. The insurer/employer can overcome this situation by showing availability of 

suitable work. 
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E. Vocational Rehabilitation 

1. When there is no dispute that the petitioner is unable to return to their prior job 
because of the work injury, or when the period of total incapacity exceeds 120 

continuous days, the employer must prepare a written vocational rehabilitation 

plan. 

2. If there is a dispute, the arbitrator and/or Commission will look at whether:  

a. the injury caused a reduction in earnings capacity;  

b. vocational rehabilitation will increase their earnings capacity and the likelihood 

the petitioner will find suitable employment;  

c. the petitioner has sufficient skills to obtain employment without further training 

or education or has undergone similar rehabilitation program(s) in the past;  

d. and the petitioner’s work-life expectancy. 

3. The insurer/employer must pay maintenance benefits when the petitioner is 

engaged in vocational rehabilitation or undergoing a self-directed job search and 

cannot return to their prior job, or when the employer cannot accommodate their 

restrictions. 

a. Maintenance is similar to TTD benefits but is a component of vocational 

rehabilitation and paid after the petitioner reaches MMI. 

b. The petitioner is not automatically entitled to maintenance benefits in situations 

where they cannot return to their prior job but do not undergo a self-directed job 

search or vocational rehabilitation program. 

F. Labor Market Survey 

1. Helps defend against claims for PTD, Odd Lot PTD, and wage differentials by 
showing the petitioner can return to work for another employer – and possibly that 
their earnings capacity has not been reduced by the work injury. 

2. Performed by a certified vocational counselor who reviews the medical records 

and attempts to find suitable employment within the petitioner’s restrictions. 

G. Vocational Assessment 

1. Further helps defend against claims for PTD, Odd Lot PTD, and wage differentials. 

2. The vocational counselor will meet with the petitioner to interview them about their 

experience, education, training, etc. to better identify certain available job openings 

with potential employers. 

 
 
 
 
 

 
Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 
not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal 
advice to determine the rights, obligations and options of a specific situation. 
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RECENTLY ASKED QUESTIONS IN ILLINOIS 

FROM ISSUES ADDRESSED IN RECENT ILLINOIS CASES  

Q: Is repetitive work activity that results solely in pain from a preexisting non-work- 

related condition compensable in the absence of a worsening of the underlying 

condition? 

A: When a preexisting condition is asymptomatic and then becomes painful as a 

result of work-related activity, the condition is compensable. 

The claimant sought benefits for a repetitive trauma injury she sustained while working 

as a dental hygienist. Daily hunching over patients and holding her arms at 

uncomfortable angles resulted in shoulder pain and rotator cuff tendonitis. The pain was 

not caused by a single incident but gradually worsened over time. Doctors agreed that 

claimant had a preexisting rotator cuff tear not caused by her work duties and that her 

repetitive activities at work had merely increased her pain. 

“An injury is said to “arise out of” one's employment if its origin is in some risk connected 
with or incidental to the employment so that there is a causal connection between the 
employment and the accidental injury.” McAllister v. IWCC, 124848. 

When a preexisting asymptomatic condition becomes painful for reasons other than 

organic or structural change or natural progression, it follows that the condition was 

aggravated by something. If the aggravation is work-related, the pain suffered is a 

compensable aggravation of the condition. 

Tazewell County v. IWCC., 2025 IL App (4th) 230754WC. 

Q: Is disfigurement of the foot compensable? 

A: Disfigurement of the foot is compensable under §8(c) because the foot is 

considered part of the leg. 

The claimant was training new employees on how to properly transfer hot oil from the 

fryer to a disposal area. He put the hot oil into a large pan and was transporting it on a 

rolling cart. The wheels on the cart got caught on one of the tiles, and the cart tipped 

over, causing hot oil to pour onto the claimant’s feet. The oil spill led onto his left foot 

and ankle and splashed onto his right foot. He was taken to a hospital and treated for 

3rd degree burns. He underwent a skin graft procedure and physical therapy, and he 

continued to suffer pain. Arbitrator found claimant had sustained disfiguring injuries to 

both feet and his left leg and awarded disfigurement benefits pursuant to §8(c), which 

included 45 weeks of disfigurement of the left foot. Circuit court held claimant was not 

entitled to benefits for disfigurement under §8(c) because the section does not authorize 

benefits for disfiguring injuries to feet. 

“Compensation for disfigurement may be awarded only for any serious and permanent 

disfigurement to the hand, head, face, neck, arm, leg below the knee, or chest above 
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the axillary line.” IL Workers’ Compensation Act, 820 ILCS 305/8(c). 

The ordinary use of the word “leg” includes the foot. Several dictionaries explicitly 

distinguish the common understanding of the word from specialized medical 

terminology. Courts should give words in legislative enactments their commonly 

understood meaning as used by the public, not the meaning ascribed by medical 

specialists. The plain language is unambiguous. 

Although the statute lists the word “foot” separately in §8(e), this section differs in that it 

covers compensation for impairment, for which different amounts of compensation are 

awarded based on the specific body part. By contrast, the same amount of benefits are 

awarded for disfigurement wherever it occurs. While there is good reason to distinguish 

a foot from a leg in §8(e), there is no need to do so in §8(c). 

Panda Express v. IWCC, 2025 IL App (4th) 240771WC-U. 

Q: Can a plaintiff bring tort claims for work-related illnesses if no workers’ 

compensation claim was brought before the statute of repose expired? 

A: The §1.1 exception to the Workers’ Occupational Diseases Act allows a plaintiff to 
bring tort claims for work-related illnesses if no workers’ compensation claim was 
brought before the §1(f) statute of repose expired. The application of the exception 
to past conduct does not violate due process. 

Rodney Martin worked for BF Goodrich Co. from 1966-2012, when he retired. During his 
employment, Rodney was exposed to vinyl chloride monomer until 1974. These 
chemicals are known causes of angiosarcoma of the liver (liver cancer). In Dec. 2019, 
Rodney was diagnosed with angiosarcoma of the liver and died July 9, 2020. Candice 
Martin asserted a cause of action under the Wrongful Death Act and Survival Act, alleging 
his occupational exposure to levels of vinyl chloride monomer caused his illness and 
death. Goodrich was named as Defendant, as well as PolyOne, Goodrich’s successor in 
interest. Because she filed a civil suit outside the compensation system in the Workers’ 
Occupational Diseases Act, she invoked the exception in §1.1 to avoid its exclusivity 
provisions for work-related exposures to hazardous materials. 

Compensation is available for diseases “arising out of and in the course of the 
employment or which [have] become aggravated and rendered disabling as a result of 
the exposure of the employment.” The Act contains an exclusivity provision that the 
claimant may not recover any other damages from the employer apart from those 
recovered under the Act. §1.1 contains an exception: the exclusivity provision doesn’t 
apply when a statute of repose bars an employee from seeking compensation under the 
Act. §1(f) provides: no compensation shall be payable on account of any occupational 
disease unless disablement occurs within 2 years after the last day of the last exposure 
to the hazards of the disease. Workers’ Occupational Diseases Act, 820 ILCS 310/1. 

Before an employee can file a claim or receive compensation, they must apply for 
compensation within the period specified in §1(f). Failure to satisfy either requirement 
extinguishes the employee’s claim and their ability to seek compensation. The section is 
precedent to recovery. The legislative intent was to ensure that employees were able to 
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seek compensation even if they did not discover their injury within the time limits provided 
under the Workers’ Occupational Diseases Act. §1(f) is therefore a statute of repose and 
thus covered under the exception. Defendants argue that, because the §1.1 exception 
was not added to the statute until 2019, and because claimant’s statute of repose expired 
in 1976, application of the exception in this case would violate due process. However, 
§1.1 didn’t revive Rodney’s ability to seek compensation under the Workers’ Occupational 
Diseases Act, but gave him the ability to seek compensation through civil action. An 
employer’s potential for tort liability exists unless and until the defense of the Workers’ 
Occupational Diseases Act is established. A party’s right to a defense accrues when the 
claimant’s right to a cause of action accrues. A cause of action accrues when facts exist 
that authorize the bringing of a cause of action. Thus, a tort cause of action accrues when 
all its elements are present. Thus, any right to a defense based on the exclusivity 
provisions of the Workers’ Occupational Diseases Act accrues when the employee 
discovers their injury. Rodney was diagnosed with liver cancer in 2019, and his complaint 
was filed initially in 2021 after the enactment of §1.1. Because Defendants didn’t have a 
vested right in an exclusivity defense, to apply §1.1 prospectively would allow claims such 
as Rodney’s to proceed without violating due process.  

Martin v. Goodrich Corp., 2025 IL 130509. 

Q: Can the arbitrator and Commission reinstate a case more than 60 days after notice 

of dismissal? 

A: The arbitrator and Commission have jurisdiction to reinstate a case more than 60 

days after notice of dismissal and may do so under unique factual circumstances. 

In 2016, claimant filed applications for adjustment of claim, seeking benefits for back 

injuries she sustained while working as a nurse. Claimant then failed to appear at the 

hearing, and arbitrator dismissed the case for want of prosecution. In 2021, claimant 

filed a motion to reinstate. She argued she had never received notice of dismissal, so 

the 60-day time period to file a Motion to Reinstate never commenced. Employer 

contended that it filed 5 hearing requests prior to dismissal, that 436 days passed 

between dismissal and filing of claimant’s motion to reinstate, and that Covid had not 

yet interrupted Commission proceedings at time of dismissal. 

Claimant’s counsel stated that near the time of dismissal, the wife of claimant’s attorney 

at the time and mother of claimant’s current counsel, died from Covid. Arbitrator noted 

that the Red Line was not in effect as of March 2020. Arbitrator decided that the 

suspension of the Red Line as a result of Covid relieved petitioner’s attorney of their 

duty to monitor his above Red Line cases until Red Line enforcement was renewed in 

Nov. 2021. The arbitrator therefore reinstated the case and awarded benefits. 

“When a cause has been dismissed from the Arbitration call for want of prosecution, the 

parties shall have 60 days from receipt of the dismissal order to file a Petition to 

Reinstate the cause onto the Arbitration call. Notices of dismissal shall be sent to the 

parties.” IL Admin Code 9020.90. 
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Claimant’s denial of receipt of notice rebuts the presumption of receipt and creates a 
question of fact. Because an issue of fact was raised by claimant’s denial of receipt, the 
Commission—as trier of fact—was permitted to weigh the evidence and conclude the 60-
day limit had not run. 

Both the arbitrator and Commission had jurisdiction to reinstate claimant’s cases. The 

Commission found the particularly unique factual situation of this case sufficient to allow 

reinstatement. Claimant denied receiving notice, Covid disrupted the Commission 

procedures, a death occurred in the claimant’s attorney’s family, and suspension of the 

Red Line relieved petitioner’s attorney of their duty to monitor Red Line Cases. The 

exceptional disruption of the pandemic led the Commission to make factual 

determinations that were not arbitrary or unreasonable. 

Ryba v. IWCC, 2025 IL App (2d) 230596WC-U 

Q: Is evidence that other employees in claimant’s workplace tested positive for 

Covid sufficient to establish claimant’s illness was caused by work-related 

exposure? 

A: Evidence that other employees in claimant’s workplace tested positive for Covid 

is insufficient alone to establish that claimant’s illness was caused by exposure 

at work. 

Petitioner was employed as a machine operator. Respondent required its employees to 

wear masks and engage in social distancing. She took her breaks in the main lunchroom, 

which had 20 tables spread two to four feet apart with Plexiglass dividers. There would 

be 15-20 people eating at one time in the cafeteria, and they were allowed to remove 

their masks to eat. Petitioner tested positive for Covid Dec. 4, 2020 while in the hospital. 

She had worked at respondent’s plant in the 14-day period prior. Petitioner completed 

a disability benefit form, but the doctor marked that it was unknown if petitioner’s 

condition arose out of her employment. She was then released to her regular duties. 

Other people at the plant, including Mr. Green and Mr. Ruth, with whom petitioner 

regularly ate lunch, had tested positive for Covid two weeks before petitioner’s 

diagnosis. Petitioner denied living with or caring for anyone who had tested positive. 

Arbitrator determined petitioner proved a work-related exposure. 

The Covid rebuttable presumption is no longer operative, so the issue of whether illness 

arose out of work-related exposure while in the course of employment is determined 

based on the evidence at arbitration. 

The testimony and evidence do not sufficiently support petitioner’s theory. Petitioner did 
not work 9 of the 14 days prior to her positive test. There is no testimony as to petitioner’s 
activities or contacts during her period off work. The testimony that Green and Ruth had 
been in the lunchroom with petitioner is vague and does not provide a sufficient basis 
from which to draw reasonable and probable inferences to support petitioner’s claim. 
There is also no medical evidence or opinion explaining whether an exposure can cause 
symptoms 11 days later. The evidence is insufficient to show that petitioner’s illness was 
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more likely than not the result of work-related exposure. 

Griffin-Malone v. Tootsie Roll Industries, IWCC No. 22WC014061. 

Q: When two incidents cause petitioner psychological distress that does not develop 

into a diagnosis until the second incident, are they both compensable? 

A: When two incidents cause petitioner psychological distress that does not develop 

into a diagnosis until the second incident, both are compensable, but lower 

benefits can be awarded for the initial incident. 

Petitioner was a pilot with the Air Operations Bureau. He was involved in a month-long 

manhunt which included flights through thunderstorms, conditions in which they should 

not have flown. Petitioner expressed his concerns and said he wanted to divert around 

the storms, but his supervisor, Skrobul, insisted they continue. They received a National 

Weather Broadcast about the severity of the storms with 60mph wind and hail, the kind of 

weather petitioner claimed could rip the plane apart. They lost communications with the 

satellite, and they did not know where they were. When they landed, the refueler asked 

whether they had a death wish flying in such unsafe conditions. Several months later, 

when they were preparing to fly in an investigation, there was a winter storm warning to 

expect freezing rain. Petitioner again told Skrobul he did not want to fly, but Skrobul said 

they would go and get around the ice. Within a couple hundred feet of takeoff, they got 

slammed with a sheet of ice and had trouble controlling the plane. Skrobul continued 

despite petitioner’s protests. Before landing, petitioner texted his wife that he loved her 

and might not make it home. After the incidents, petitioner had sleep disturbances, panic 

attacks, and heart palpitations. A psychologist diagnosed PTSD and anxiety, and 

petitioner began therapy and medication. He was then deemed unable to fly by the FAA 

and his doctors. Arbitrator awarded petitioner 150 weeks PPD for loss of 15% person as 

whole—75 weeks for each incident. 

Petitioner bore the burden of proving they suffered an injury caused by a work-related 

incident. 

There is sufficient evidence that the second incident caused petitioner’s diagnosis of 

PTSD, though petitioner did not meet his burden to prove the first incident caused it. He 

was only diagnosed with PTSD after the second incident and was thereafter unable to 

continue flying. Nevertheless, petitioner proved the initial accident caused him 

psychological distress and generalized anxiety. The Commission therefore modifies the 

PPD award for the initial incident to 25 weeks representing loss of 5% of person as a 

whole. 

Wetzler v. State of IL—IL State Police, IWCC No. 18WC030016. 
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Q: Is an injury compensable if sustained as a result of the employee breaking 

company rules during their break? 

A: An injury sustained by an employee breaking company rules during their break is 
compensable unless the employee’s actions were unexpected or wholly outside 
the scope of employment. 

Claimant was a 17-year-old lifeguard who worked at employer’s pool. After watching a 

patron and another lifeguard perform back dives into the pool, claimant suffered an injury 

to his spine while attempting the same dive during his break time. Claimant struck his 

head and neck on the edge of the pool, sustaining serious injuries to his cervical spine. 

Claimant could not move or feel most of his body, so he underwent surgery, which 

resolved most of his pain but still left him with limited sensation. Employer allowed 

employees to use the pool during their breaks, where claimant often tested his diving 

and swimming abilities, which he believed to be important skills for a lifeguard. Claimant 

had learned the pool rules during his certification class and was tasked with enforcing 

them as part of his job. Nevertheless, claimant testified that he was not aware that back 

dives were not allowed, and that he had never seen any other lifeguards enforce such 

a rule. Claimant stated that he would not have attempted the dive if he had known if 

was against the rules, and that he had not believed his actions were dangerous. 

Arbitrator found the claimant had sustained an accident that arose out of and in the 

course of his employment, and Commission affirmed.  

The personal comfort doctrine provides that, when an employee is injured on the job 

while performing an act of personal comfort, the injury is deemed to arise in the course 

of the employment unless the acts are performed in an unusual, unreasonable, and 

unexpected manner and the employer has not acquiesced in the unreasonable 

performance. Segler v. Industrial Comm'n, 81 Ill. 2d 125, 128 (1980). 

Claimant was injured at his workplace while taking an authorized break. Although on 

break, claimant was injured while diving, which is an activity directly connected to his 

duties as a lifeguard. Claimant was exposed to the risks of swimming and diving more 

often than members of the general public by virtue of his employment. The evidence 

supports a reasonable inference that the claimant was not made aware of any rule 

barring back dives and that any such rule was not regularly enforced. A rule violation 

does not take him entirely outside the scope of employment. At the time of injury, 

claimant was swimming and diving on his break, which he was authorized to do. Acts of 

personal comfort are generally held to be incidental to employment duties and thus are 

in the course of employment. If the employer has knowledge of or acquiesces in such 

conduct as a practice, the injuries are compensable. Diving into the pool was a regular 

part of claimant’s job duties. If the employer did not consistently enforce a prohibition on 

back dives, claimant’s performance of such a dive would not have been unexpected and 

would not have exposed him to a risk outside reasonable exercise of his duties.  

City of Mascoutah v. IWCC, 2024 IL App (5th) 230480WC-U. 

26  © 2025 McAnany, Van Cleave & Phillips, P.A.



Q: Is a respondent entitled to conduct a post-judgment IME of the claimant before 

paying for medical treatments and other medical expenses? 

A: A respondent is entitled to conduct a post-judgment IME of the claimant before 

paying for medical treatments and expenses that are clearly outside the scope of 

the arbitrator’s award. 

Claimant sought benefits for injuries sustained in 2013 while employed by respondent 

Card Dynamix. She was a quality sample inspector who injured her lower back while 

pushing a cart that weighed several hundred pounds. This resulted in a disc bulge in her 

lumbar spine that required surgery. For the following 4 years, claimant was restricted 

from working due to severe pain. After a hearing, arbitrator found the claimant’s current 

condition of ill-being was causally related to her work accident and awarded her medical 

expenses and PPD. Arbitrator also awarded claimant prospective medical care in the 

form of continuing follow-up visits with her physician, a lumbar MRI if ordered by the 

physician, and OTC and prescription medications. The employer’s insurer refused to 

pay any of the medical expenses claimant incurred after the proceeding until the 

claimant submitted to an IME showing a continuing causal relation. Claimant refused. 

An employee entitled to receive disability payments shall be required, if requested by the 

employer, to submit himself, at the expense of the employer, for examination to a duly 

qualified medical practitioner or surgeon selected by the employer at any time and place 

reasonably convenient for the employee, either within or without the State of Illinois for 

the purpose of determining the nature, extent and probable duration of the injury received 

by the employee, and for the purpose of ascertaining the amount of compensation which 

may be due the employee from time to time for disability according to the provisions of 

this Act. Illinois Workers’ Compensation Act, 820 ILCS 305/12. 

Nothing in the Act indicates that the employer’s right to an IME is limited to situations in 

which a claimant is attempting to establish the nature and extent of her disability. The 

legislature intended the phrase “amount of compensation” to mean something 

separately from the nature, extent, and duration of the injury. An employer has the right 

to conduct an IME to determine either or both of these factors. The supreme court has 

previously held that an employer may require an IME in a post-judgment proceeding 

after a permanent disability award was entered. 

Card Dynamix v. IWCC, 2024 Il App (3d) 240319WC-U. 

Q: Does the presumption of occupational causation for firefighters require a 
presumption that a firefighter’s prostate cancer is work-related? 

A: The presumption of occupational causation for firefighters requires a presumption 

that a firefighter’s prostate cancer is work-related, but this presumption is 

rebuttable if the employer offers some evidence against it. 

Claimant sought benefits for prostate cancer allegedly developed as a result of 

occupational exposure. He had worked as a firefighter for 30 years. Throughout his 
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career, claimant encountered radiator fluid, oil, gasoline, and smoke, often without 

wearing a mask. His father was a fire chief in WWII who had been diagnosed with prostate 

cancer at age 72. None of claimant’s brothers had been diagnosed with cancer. Doctors 

disagreed on whether claimant’s occupational exposure as a firefighter had caused his 

cancer or whether it was a result of his genetic predisposition. Commission found that 

expert testimony of genetic causation was sufficient to rebut the presumption that 

claimant’s cancer was related to his employment. 

“Any condition or impairment of health of an employee employed as a firefighter, 

emergency medical technician (EMT), emergency medical technician-intermediate (EMT-

I), advanced emergency medical technician (A-EMT), or paramedic which results directly 

or indirectly from any bloodborne pathogen, lung or respiratory disease or condition, heart 

or vascular disease or condition, hypertension, tuberculosis, or cancer resulting in any 

disability (temporary, permanent, total, or partial) to the employee shall be rebuttably 

presumed to arise out of and in the course of the employee's firefighting, EMT, or 

paramedic employment and, further, shall be rebuttably presumed to be causally 

connected to the hazards or exposures of the employment.” Illinois Occupational 

Diseases Act, 820 ILCS 310/1(d). “Any condition or impairment of health of an employee 

employed as a firefighter, emergency medical technician (EMT), emergency medical 

technician-intermediate (EMT-I), advanced emergency medical technician (A-EMT), or 

paramedic which results directly or indirectly from any bloodborne pathogen, lung or 

respiratory disease or condition, heart or vascular disease or condition, hypertension, 

tuberculosis, or cancer resulting in any disability (temporary, permanent, total, or partial) 

to the employee shall be rebuttably presumed to arise out of and in the course of the 

employee's firefighting, EMT, or paramedic employment and, further, shall be rebuttably 

presumed to be causally connected to the hazards or exposures of the employment.” 

Illinois Workers’ Compensation Act, 820 ILCS 305/6(f).  

Prior case law (Johnston, 2017 IL App (2d) 160010WC) indicates that the §6(f) 

presumption requires the employer to offer some evidence sufficient to support a finding 

that something other than claimant’s occupation caused his condition. Given the 

similarities in the presumptions set forth in §1(d) of the Act and §6(f) of the Workers’ 

Compensation Act, the employer was only required to offer some evidence to rebut the 

presumption. The doctor’s opinion that claimant’s occupation was not a causative factor 

in his development of cancer constituted some evidence that supported a finding that 

something other than claimant’s occupation as a firefighter caused his prostate cancer. 

It was within the province of the Commission to resolve the conflicts in evidence and 

assign weight to each expert opinion. The Act affords special protections to firefighters 

“because Illinois values the vital services provided by them and because it is understood 

that, due to the nature of their work, they come into contact with carcinogens, chemicals, 

pathogens, and other substances which are detrimental to their health and to which the 

ordinary person is not regularly exposed”. However, because science connecting 

prostate cancer to firefighting is still evolving, the Commission’s holding was not against 

28  © 2025 McAnany, Van Cleave & Phillips, P.A.



the manifest weight of evidence. 

Mangiameli v. IWCC, 2024 IL App (1st) 231397WC-U. 

Q: Does res judicata bar the Commission from modifying a judgment against a 

loaning employer when the borrowing employer does not appeal? 

A: Res judicata does not bar the Commission from modifying a judgment against a 

loaning employer when the borrowing employer does not appeal. 

Amerisafe uses its own trucks to transport its products but outsources its drivers from 

Keenan, who sent claimant to Amerisafe. On Oct. 14, claimant was training another 

driver on Amerisafe’s lot when he stepped into a pothole, injuring his leg. On March 23, 

claimant was involved in a vehicle collision while driving an Amerisafe truck in which he 

injured his knee and shoulder. Claimant filed 5 separate workers’ compensation claims, 

seeking benefits for two work-related injuries. He initially filed two separate claims, one 

for each accident, against Phoenix, which was later determined to be the same entity as 

Keenan covered by the same workers’ compensation insurer.  

Phoenix responded it was not the claimant’s employer. Claimant then filed two additional 

claims against Keenan, which also responded that it was not the employer. Phoenix and 

Keenan each claimed that claimant had been employed by Amerisafe, so claimant filed 

a separate claim against it. Arbitrator found that Phoenix and Keenan were loaning 

employers, and that Amerisafe was the borrowing employer. Phoenix and Keenan were 

found liable for all claims. Phoenix and Keenan appealed the 4 claims filed against them. 

Commission affirmed but reduced the arbitrator’s award of penalties and attorney fees 

for unpaid PPD and medical expenses, concluding that no penalties could be enforced 

for failure to pay PTD because PTD had not been awarded prior to arbitration hearing 

and claimant had submitted only one medical bill. Claimant appealed, arguing that res 

judicata barred the Commission from modifying the arbitrator’s awards because the 

Amerisafe decision had not been appealed. Claimant also argued that employees are 

not required to demand payment in order to obtain attorney fees and penalties for the 

employer’s unreasonable failure to pay medical bills. 

To prevail on a res judicata claim, the invoking party must prove that: (1) a final judgment 

on the merits has been rendered by a court of competent jurisdiction; (2) an identity of 

cause of action exists; and (3) the parties or their privies are identical in both actions. 

Section 19(l) of the Act provides that a monetary penalty may be assessed against an 

employer under that section “if the employee has made written demand for payment of 

benefits under Section 8(a) or Section 8(b),” and the employer unreasonably delays 

payment of the benefit after the demand is made. Illinois Workers’ Compensation Act, 

305/19(l). 

Res judicata applies only where the party invoking it proves that the prior proceeding 

involved the same parties or their privies. Phoenix and Keenan were not parties to the 

claim brought against Amerisafe. Amerisafe was not in privity with Phoenix or Keenan 
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because their interests were not aligned. On the contrary, parties’ interests were directly 

opposed. Amerisafe wanted the arbitrator to determine that Phoenix or Keenan was the 

liable employer because that would relieve Amerisafe of any liability. While all parties 

shared an interest in limiting exposure of the employer, Amerisafe was in direct conflict 

with Phoenix and Keenan regarding the primary issue of which company was liable. The 

companies are also covered by separate insurers and represented by separate counsel. 

Additionally, the only issue actually decided in the Amerisafe case was that Amerisafe 

was not liable. The arbitrator’s discussion of Phoenix’s and Keenan’s liability was not 

necessary to judgment in favor of Amerisafe. Phoenix and Keenan’s failure to appeal 

the Amerisafe decision did not bar them from challenging the arbitrator’s award of 

penalties and fees. The Commission correctly ruled that claimant must submit medical 

bills to the employer before he can obtain penalties for the employer’s failure to pay 

them because common sense dictates that no unreasonable delay can occur unless the 

employer knows about the medical expenses. 

Berndt v. IWCC, 2025 IL App (3d) 240361WC-U. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 
not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal 
advice to determine the rights, obligations and options of a specific situation. 
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IOWA WORKERS’ COMPENSATION 

I. PERSONAL INJURY 

A. Accident/Injury – Almquist v. Shenandoah, 218 Iowa 724, 254 N.W. 35 (1934) 

1. Personal injury: 

a. An injury to the body, the impairment of health, or a disease, which comes about 
not through the natural building up and tearing down of the human body, but 
because of a traumatic or other hurt or damage to the health or body of an 
employee. The injury to the human body must be something that acts 
extraneously to the natural processes of nature, and thereby impairs the health, 
overcomes, injures, interrupts, or destroys some function of the body, or 
otherwise damages or injures a part or all of the body. 

b. Repetitive trauma: 

i. The injury to the body in repetitive trauma cases occurs when pain or 
physical inability prevents the employee from continuing to work. 

2. For an injury, to be compensable, must arise out of and in the course of the 
employment: 

a. “Arise out of” – requires proof of a causal connection between the conditions of 
the employment and the injury. The injury may not have coincidentally occurred 
while at work but must in some way be caused by or related to the working 
environment or the conditions of the employment. 

i. Special Cases— 

a) Actual risk: an injury is compensable if the employment subjected the 
claimant to the actual risk that caused the injury, i.e. some causative 
contribution by the employment must exist. 

b) Idiopathic causes: compensable only if caused or precipitated in part by 
some employment-related factor, or if the effects of the injury were 
worsened by the employment. 

1) Injuries due to unexplained falls from a level surface to the same 
level surface are statutorily excluded from compensability. § 
85.61(7)(c). 

c) Horseplay: non-compensable when an employee of his or her own 
volition initiates or actively takes part in an activity that results in injury. 
Victim/nonparticipant will be compensated. 

d) Assault: generally compensable if it arises from an actual risk of the 
employment. If the assault is a willful act of a third party directed against 
the employee for reasons personal to the employee, then it will not be 
compensable. 

b. “In the course of” – the injury must take place within the period of the 
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employment, at a place where the employee reasonably may be, and while the 
employee is fulfilling work duties or engaged in activities incidental thereto. 

i. Coming and going: an accident that occurs while an employee is going to 
or coming from work does not arise out of and in the course of employment. 

ii. Exceptions: 

a) Employer-supplied transportation: when an employer controls the 
situation, i.e. route and operation of the vehicle, the employee is being 
transported to an intended place of employment, injuries sustained are 
generally compensable. 

b) Dual purpose trips: If a trip is both personal and for services to the 
employer, an injury will only be compensable if canceling the trip would 
have caused the employer to send someone else. 

c) Special errand: a trip that would not be covered under the usual going 
and coming rule may be brought within the course of employment if the 
trip to and from the employer's premises were a special trip made in 
response to a special request, agreement, or instructions. 

d) Parking lots: employer parking lots are generally considered part of the 
employer's premises, but the injury must also occur within a reasonable 
time limitation related to, or occasion by, the employment. 

e) Sole mission: a plaintiff incurs the risk of injury while solely on a mission 
for his or her own convenience if there is no connection between 
plaintiff’s work and his or her injury. 

B. Occupational Disease – Defined by Statute, Chapter 85A 

1. Occupational disease - § 85A.8 

a. An occupational disease means a disease which; 

i. arises out of and in the course of employee’s employment, 

ii. is the result of a direct causal connection with the employment and; 

iii. follows as a natural incident thereto from an injurious exposure it occasioned 
by the nature of the employment 

b. The disease must be incidental to the character of the business and not 
independent of the employment. 

c. Contraction of the disease must have an origin connected with the employment. 

d. Hazards to which the employee would have been exposed to outside of the 
occupation are not compensable as an occupational disease. 

2. Applicable to all "employers" and "employees" as defined by the Iowa Workers' 
Compensation Act. 

3. Relates to the last occupation in which the employee was injuriously exposed to 
the hazards of the occupational disease. § 85A.10 
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a. Limitations on Disablement or Death from Occupational Disease 

i. No recovery shall be had under Iowa Occupational Disease statute for any 
condition which is compensable as an “injury” under Iowa Workers’ 
Compensation Act. § 85A.14 

ii. Compliance with the findings and orders of the Commissioner or Court shall 
discharge the employer and carrier for all future obligations under the Iowa 
Occupational Disease statute. § 85A.15 

iii. An employer shall not be liable for compensation for an occupational 
disease unless: 

a) Disablement or death results within three years in the case of 
pneumoconiosis. 

b) Employee makes a claim within 90 days after employee knew, or should 
have known, of disablement or death for exposure caused by X-rays, 
radium, radioactive substances or machines, or ionizing radiation. 

c) Disablement or death results within 1 year for all other occupational 
diseases. 

d) Death from an occupational disease result within seven years after an 
exposure following continuous disablement which started within one of 
the aforementioned periods. 

e) “Disablement” – § 85A.4 

1) is the occurrence of an event or condition which causes the 
employee to become actually incapacitated from performing work or 
from earning equal wages and other suitable employment as a result 
of the occupational disease. 

4. Compensation – IA § 85A.5 

a. Employees who become disabled because of an injurious exposure are entitled 
to receive “compensation” and reasonable medical treatment. § 85A.17 

i. Compensation is payable to all “dependents” as defined by the Iowa 
Workers' Compensation Act. - § 85A.6. 

b. Employees that incur occupational disease, but are able to continue in 
employment, are not entitled to compensation but are entitled to reasonable 
medical treatment. 

5. Apportionment – § 85A.7(4) 

a. Where an occupational disease is aggravated by a non-compensable disease 
or infirmity, or, a non-compensable disease or infirmity is aggravated by an 
occupational disease, compensation shall be in proportion to the amount that 
is solely caused by the occupational disease. 

b. Either the number of weekly payments, or the amount of such payments, may 
be reduced as determined by the Commissioner. 
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6. Exclusions – § 85A.7 

a. Employees are not entitled to compensation if they misrepresent, in writing, that 
they had not been previously disabled, terminated, compensated, or missed 
work because of an occupational disease. 

b. Compensation for existing diseases shall be barred if the employer can prove 
the disease existed prior to the employment. 

i. The employer shall have the right to have an employee examined prior to 
employment and may require a waiver, in writing, of any and all 
compensation due to an occupational disease. § 85A.25 

c. Compensation for death shall not be payable to any dependent whose 
relationship to the deceased employee was created after the beginning of the 
first compensable disability. 

i. This rule does not apply to children born after the first compensable 
disability to a marriage existing at the beginning of such disability. 

d. Miscellaneous exclusions: no compensation shall be allowed if the 
occupational disease: 

i. is the result of an employee intentionally exposing themselves to the 
occupational disease; 

ii. is the result of the employees intoxication; 

iii. is the result of employees addiction to narcotics; 

iv. as a result of the employees commission of a misdemeanor or felony; 

v. as a result of employees refusal to use the safety appliance or protective 
device; 

vi. as a result of employees refusal to obey a reasonable written rule, made by 
the employer, and posted in a conspicuous position in the workplace; 

vii. as a result of the employees of failure or refusal to perform or obey a 
statutory duty; 

viii. The employer bears the burden of establishing these defenses. 

C. Hearing Loss – Defined by Statute, § 85B.5 

1. Occupational Hearing Loss is the portion of permanent hearing loss that exceeds 
average hearing levels that arises out of and in the course of employment and is 
causally related to excessive noise exposure. 

a. 25 decibels in either ear is equivalent to a 0% hearing loss. 

b. An average of 92 decibels in either ear is equivalent to a 100% hearing loss. 

2. Applicable to all "employers" and "employees" as defined by the Iowa Workers' 
Compensation Act. 

4  © 2025 McAnany, Van Cleave & Phillips, P.A.



  
 

 

3. Limitations: 

a. Occupational Hearing Loss does not include loss of hearing attributable to age 
or any other condition or exposure not arising out of and in the scope and 
course of employment. 

b. Compliance with the findings and orders of the Commissioner or Court shall 
discharge the employer and carrier for all future obligations under the Iowa 
Occupational Hearing Loss statute. § 86B.13 

4. Compensation 

a. A claim for compensation for hearing loss may not be made unless and until 
there is a change in the claimant’s employment situation generally as the result 
of the occurrence of any one of the following events: 

i. Transfer from excessive noise exposure employment by an employer; 

ii. Retirement; 

iii. Termination of the employer-employee relationship, which may include 
simply a change in ownership of the business 

b. Compensation for Occupational Hearing Loss is calculated using 175 weeks 
for total loss, and a proportional period of weeks relating to partial hearing loss. 

c. Determination of hearing loss shall be made by the employer’s regular or 
consulting physician or a licensed, trained, and experienced audiologist. 

d. If the employee disputes the assessment, he or she may select a physician or 
licensed, trained, and experienced audiologist to provide an assessment. 

5. Apportionment 

a. Any amounts paid under this section by a previous employer, or under a 
previous claim, shall be apportioned and the employer is only liable for the 
increase in hearing loss sustained in the scope and course of employment. 

6. Employer/Employee Duty: 

a. Employees have an affirmative obligation to submit to periodic testing of their 
hearing. 

b. If, after testing, the employer learns that the employee’s hearing level is in 
excess of 25 decibels, the employer must inform the employee as soon as 
practicable after the examination. 

c. Employers have an affirmative obligation to inform employees if they are being 
subjected to sound levels and duration in excess of the acceptable limits as 
indicated in IA § 85B.5. 

d. An employer liable for an employee’s occupational hearing loss under this 
section must provide the employee with a hearing aid, unless the hearing aid 
will not materially improve the employee’s ability to communicate. § 85B.12 

5  © 2025 McAnany, Van Cleave & Phillips, P.A.



  
 

7. Notice 

a. An employee may file a claim for Occupational Hearing Loss, at the earliest, one 
month after separation of the employment which caused the hearing loss with 
a two-year statute of limitations. 

b. The date used for calculating the “date of the injury” shall be the date the 
employee: 

i. Was transferred from the environment causing the hearing loss; 

ii. Retired; 

iii. Was terminated from employment. 

c. In the event an employee is laid off for longer than one year, the Occupational 
Hearing Loss must be reported within six months after the date of the layoff. 

8. Exclusions 

a. If an employee fails to use, or refuses, employer-provided hearing protective 
devices, as long as the opportunity and requirement are communicated to the 
employee in writing. 

b. An employee’s failure to submit to period testing in accordance with IA 85B.7 
precludes recovery under this section. 

c. If an employee’s prior hearing loss is tested and documented, and the 
employee sustained a prior hearing loss, the employer is only liable for the 
increase in hearing loss under the Occupational Hearing Loss Act. 

D. Mental claims – compensable where the injury arose out of and in the scope and 
course of employment 

1. Employee has the burden of proving cause in fact and legal causation. 

a. Cause in Fact – Supported by competent medical evidence. 

b. Legal Causation – 

i. whether the stress is greater than that experienced by similarly situated 
employees. Dunlavey v. Economy Fire. 

ii. manifest happening of a sudden traumatic nature from an unexpected 
cause or unusual strain. Brown v. Quik Trip. 

iii. analyze the unexpected or unusual nature of the injury inducing event 
without regard to the claimant’s own particular duties. Tripp v. Scott 
Emergency Commc’n. 

2. When a scheduled physical injury aggravates or causes a compensable 
psychological injury, the psychological injury is compensable as an unscheduled 
injury. Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 1993 Iowa Sup. LEXIS 146 
(Iowa 1993). 
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II. JURISDICTION - IA Code §85.3, §85.71 

A. Act will apply where: 

1. The injuries occurred or occupational disease was contracted in Iowa while in the 
scope and course of employment. 

2. Employer is a nonresident of Iowa, but for whom services are performed within Iowa 
by any employee. 

3. The employer corporation, individual, personal representative, partnership, or 
association has the necessary minimum contact with Iowa. 

4. The injury occurred outside of the territorial limitations of Iowa, if: 

a. The employer has a place of business in Iowa, and; 

i. The employee regularly works from that place of business, or; 

ii. The employee is working under a contract which selects Iowa as the forum 
state. 

b. The employee is working under a contract of hire made in Iowa, and the 
employee; 

i. Regularly works in Iowa, or; 

ii. Sustains an injury for which compensation is unavailable in the other 
possible jurisdictions, or; 

iii. Works outside of the United States. 

B. Act will not apply where: 

1. Injured worker is covered by a federal compensation statute. Isle of Capri Casino 
v. Wilson, 2009 Iowa App. LEXIS 1446 (Iowa Ct. App. Sept. 2, 2009) 

2. The employee is engaged in service in a private dwelling and earned more than 
$1500 in the previous 12 consecutive months before the injury, provided that the 
employee is not a relative of the employer. IA 85.1 

3. The employer engages in agricultural operations, as long as the employee earned 
more than $1500 in the previous 12 consecutive months before the injury. This 
exclusion always applies to relatives of the employer, officers of a family farm 
corporation, and owners of agricultural land. IA 85.1 

C. Dual jurisdiction claims: 

1. Any action filed in Iowa shall be stayed if an employee or employee’s dependents 
initiate a workers’ compensation case for the same injury in a separate jurisdiction, 
but no order, settlement, judgment, or award has been had, pending the resolution 
of the out-of-state claim for benefits. IA § 85.72 

a. The employer/insurer must file for a stay of proceedings for the stay to be 
granted. 
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2. If the employee or employee’s dependents have initiated another workers’ 
compensation case in a separate jurisdiction and benefits have been paid pursuant 
to a final settlement, judgment, or award, the employee or employee’s dependents 
may not also seek benefits in Iowa. § 85.72 

III. NOTICE – § 85.23 

A. Notice of an injury is required within 90 days from the date of the “occurrence” of the 
injury. 

1. For purposes of the statute, “date of the occurrence of the injury” means the date 
that the employee knew or should have known that the injury was work- related. 

B. If an employer has actual knowledge of the injury there is no need to give notice. 

C. The employee or someone on the employee’s behalf or a dependent or someone on 
the dependent’s behalf may provide notice 

D. Payment of compensation shall be conclusive evidence of notice of an employee's 
alleged work-related injury. 

IV. REPORTING REQUIREMENTS § 86.11 

A. FROI – First Report of Injury 

1. The employer or insurance carrier must electronically file a First Report of Injury: 

a. Within four days of receiving notice or knowledge of an injury, if: 

i. The injury results in temporary disability for a period longer than three days, 
or; 

ii. The injury results in permanent total disability, permanent partial disability, 
or death. 

b. If the Commission sends a written request to the employer or insurance carrier. 

2. The time period for calculation excludes Sundays and legal holidays. 

3. A First Report of Injury is required even if liability is denied—it is not considered an 
admission of liability. 

4. An Agency file number will not be assigned, and the claim cannot be settled if the 
FROI has not been filed. The FROI must be filed through EDI. The Agency will not 
accept a paper FROI. 

5. A $1,000 fine will be imposed if FROI is not filed within 30 days of notification from 
the Commissioner that a FROI must be filed. 

B. SROI – Subsequent Report of Injury 

1. Following the filing of a First Report of Injury, a Subsequent Report of Injury must 
be filed in the event: 

a. A claim is denied (in addition to a denial of liability letter); 

b. Weekly compensation benefits are paid (filed 30 days after the date of the first 
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payment); 

c. Whenever weekly compensation payments are terminated or interrupted; 

d. Whenever a claim is open on June 30 of each calendar year; 

e. When a claim is closed; 

f. Whenever “other” benefits are paid, ie medical, mileage, burial, interest, 
vocational rehabilitation, and penalties. 

C. Medical reports must be filed if the injury exceeds thirteen weeks of temporary total 
disability or when there is permanent partial disability. 

D. Final Reports must be filed showing the date of last payment in the employee's last 
known address. 

V. LIMITATION OF ACTIONS § 85.26 

A. An employee must file an Original Notice and Petition with the Commission; 

1. Within two years of the occurrence of the accident or injury under the Workers’ 
Compensation Act, 

a. Begins running the date the claimant knows they have sustained a work- related 
injury. For purposes of the statute, “date of the occurrence of the injury” means 
the date that the employee knew or should have known that the injury was 
work-related. 

2. Within three years of the date of last payment if weekly benefits are paid pursuant 
to § 86.13. 

3. Within three years of approval of a settlement or issuance of an award. 

B. In an original proceeding, all issues subject to dispute are before the Commission. In 
a proceeding to reopen an award or settlement, the inquiry will be limited to whether 
or not the employee’s condition warrants an end to, diminishment of, or increase of 
compensation awarded or agreed upon. 

VI. ANSWER TO PETITION – IA Administrative Code § 876.4.9(1) 

A. Upon receipt of Notice of a Contested Case, the Employer shall answer or file a motion 
within 20 days. 

B. All medical records and reports in possession of the Employer/Insurer must be served 
on all opposing parties within 20 days of filing the Answer and on a continuing basis 
within 10 days of receipt of the records. 

C. Failure to do either of the above could lead to possible penalties including preclusion 
of evidence, sanctions, or judgment by default. 

VII. MEDICAL TREATMENT – § 85.27 

A. Employer is responsible for all reasonable surgical, medical, dental, osteopathic, 
chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital 
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services and supplies, plus reasonable and necessary transportation expenses 
incurred for such services. 

1. If compensability is admitted, employer is not responsible for unauthorized care, 
unless the employee shows that the unauthorized care was successful and 
beneficial toward improving the employee’s condition in a way that benefits the 
employer as well as the employee. 

B. The employer’s obligation to provide reasonable and necessary medical care carries 
with it the right to select the treating physician, provided that the care is offered 
promptly and is reasonably suited to treat the injury without undue inconvenience to 
the employee. McKim v. Meritor Auto., Inc., 158 F. Supp. 2d 944 (S.D. Iowa 2001). 

1. Exceptions - The employer is not entitled to select the provider when: 

a. Emergency care is necessary because of an actual work-related event. 

b. The employee notifies the employer in writing of his or her dissatisfaction with 
the employer’s provider and provides reasonable proofs of the necessity of 
alternate care. 

c. The employer denies the claim. 

C. If the employer pays medical benefits under a group plan, the amounts paid by the 
group plan shall be deducted from the amounts paid under the Workers’ 
Compensation Act. 

D. If the employer believes the charges of a medical provider are excessive, the employer 
has the right to have the issue decided by the Commission. 

E. The employer, insurance carrier, or employee waive any claim of privilege by virtue of 
filing or defending a workers’ compensation claim. Failure of a medical provider to 
provide medical records may result in a Court order imposing penalties or sanctions 
on the provider. 

VIII. VOCATIONAL REHABILITATION – § 85.70 

A. To be entitled to vocational rehabilitation benefits, an employee must be unable to 
return to gainful employment because of a job-induced disability and must have 
permanent partial or permanent total disability. 

B. For injuries sustained after September 8, 2004, benefits may be available from the 
employer in the form of: 

1. $100 per week for 13 weeks, 

2. An additional $100 for 13 weeks if the employee can show that the continuation of 
benefits will accomplish rehabilitation. 

C. For injuries sustained prior to September 8, 2004, benefits may be available from the 
employer in the form of: 

1. $20 per week for 13 weeks, 

2. An additional $20 for 13 weeks if the employee can show that the continuation of 
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benefits will accomplish rehabilitation. 

D. Benefits are paid in addition to any other indemnity owed. 

IX. CAREER VOCATIONAL TRAINING AND EDUCATION PROGRAM – § 85.70 

A. If an employee sustains a shoulder injury and cannot return to gainful employment, a 
vocational expert is required to evaluate whether the employee would benefit from 
vocational training or an education program offered through a surrounding community 
college. 

1. If it is determined that the employee would benefit from this training, the employee 
will be referred to a nearby community college for enrollment in a program that will 
result in (a minimum) of an associate degree or certificate program which would 
allow the employee to return to the work force. 

2. The employee has six months from the date of the referral to enroll in this program; 
otherwise, they will lose their eligibility to participate. 

3. The employee is entitled to financial support from the employer and/or insurance 
provider, not to exceed $15,000.00 for tuition, fees and supplies. 

4. The employer and/or insurance carrier may request progress reports each 
semester to assure the employee has a passing grade and regularly attends. 

5. If the employee is not complying with these requirements, eligibility for participation 
can be terminated. 

X. AVERAGE WEEKLY WAGE/COMPENSATION RATE – § 85.36 & § 85.37 

A. Average Weekly Wage (AKA Gross Weekly Earnings) 

1. The weekly earnings of the employee are computed by averaging the total 
spendable earnings in the thirteen weeks prior to the injury. § 85.36. However: 

a. If the employee’s wage is reduced because of reasons personal to the 
employee, i.e. sickness or vacation, the employee’s weekly earnings shall be 
based on the amount the employee would have earned. 

b. If a week “does not fairly reflect the employee’s customary earnings” the week 
shall be replaced by the closest previous week which fairly represents (n/2 the 
employee’s earnings. 

c. The overtime rate is not included. Overtime hours are computed at straight time. 

i. Exception for part-time employees. 

d. Irregular bonuses, expense allowances, and employer’s contributions to benefit 
plans are not included in the average weekly wage. 

2. Special Cases – 

a. Part-time employees: If the employee earns less than the usual weekly 
earnings of a regular full-time adult laborer in the same industry and locality, then 

the weekly earnings are 1/50
th of the total earnings which the employee has 
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earned in the prior 12 calendar months, including premium pay, shift 
differential, and overtime pay from all employment. 

b. Employees with indeterminate earnings: In situations where the employee’s 
earnings cannot be determined, the gross weekly earnings are based on the 
usual earnings for similar services rendered by paid employees. 

c. Volunteer Firefighter, EMT, and Reserve Peace Officers: Any compensation 
earned by a volunteer firefighter, emergency medical care provider, or reserve 
peace officer shall be disregarded for purposes of calculating gross weekly 
earnings in the event of a compensable injury. The gross weekly earnings are 
calculated from the greater of: 

i. The amount the employee would receive if injured in the scope and course 
of his or her regular job. 

ii. 140% of the state average weekly wage. 

d. Apprentice or Trainee: Gross weekly earnings may be augmented if the 
apprentice or trainee’s wages would have increased absent the work- related 
injury. 

e. Inmates § 85.59: Inmates are due the minimum compensation rates under 
85.34 in the event of injury or death. 

f. Elected or Appointed Official: An elected or appointed official has the option of 
choosing between: 

i. Their rate of pay as an elected official, or: 

ii. 140% of the state average weekly wage. 

3. The employer has an affirmative obligation to produce wage information to the 
employee following a workers’ compensation claim. Failure to produce the 
information is a simple misdemeanor. 

B. Compensation Rate 

1. 80% of the employee’s weekly spendable earnings, subject to maximums set by 
the Division of Workers’ Compensation 

a. No calculations are necessary—Consult the charts available at 
www.iowaworkforce.org/wc to determine the correct rate once weekly 
spendable earnings, marital status, and number of exemptions have been 
established. 

b. Charts are updated yearly by Division; consult the chart which corresponds to 
the date of accident. 

c. Rate stays the same through pendency of claim. 

2. Minimum rate shall be the lesser of: 

a. The weekly benefit amount of a person whose gross weekly earnings are 35% 
of the statewide average weekly wage (calculated and published by the 
Division) OR 
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b. The spendable weekly earnings of the employee 

XI. DISABILITY BENEFITS - § 85.33, 85.34 

A. Temporary Total Disability (TTD) 

1. Payable when the employee is unable to return to gainful employment because of 
a work-related injury which will not result in permanent disability. 

a. Terminated when: 

i. The employee returns to work, or: 

ii. There is a finding that the employee is medically capable of returning to 
employment substantially similar to the employment in which the employee 
was engaged at the time of the injury. 

2. Temporary total disability payment shall start on the fourth day of disability. 
Benefits must be paid for those days if the employee is disabled for more than 14 
days. § 85.32. 

3. Can be owed for scheduled as well as whole body injuries. 

4. If the employer offers the employee suitable work in writing and the employee 
refuses to accept the suitable work offered by the employer, the employee shall 
not be compensated with temporary total disability during the period of the refusal. 

a. An offer of suitable work must be in writing and include the details of lodging, 
meals, and transportation as well as set forth that any refusal by the employee 
must be communicated in writing and that they will not be compensated during 
that period. 

B. Temporary Partial Disability (TPD) § 85.33(2) 

1. Compensation is 2/3rds of the difference between the employee’s weekly earnings 
at the time of the injury and the employee’s actual gross weekly income during the 
period of temporary disability. § 85.33(4) 

2. Payable when the employee is temporarily disabled but is able to work light duty 
for the employer or an alternative employer. 

3. If the employer offers the employee suitable work in writing and the employee 
refuses to accept the suitable work offered by the employer, the employee shall 
not be compensated with temporary partial disability during the period of the 
refusal. 

a. An offer of suitable work must be in writing and include the details of lodging, 
meals, and transportation as well as set forth that any refusal by the employee 
must be communicated in writing and that they will not be compensated during 
that period. 

C. Permanent Partial Disability (PPD) – § 85.34 

1. Scheduled Member Injuries – “Loss of function” 

a. Payable when the employee sustains a permanent impairment causally related 
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to an injury in the scope and course of employment. 

b. Compensation for permanent partial disability shall begin when it is medically 
indicated that the employee has reached maximum medical improvement from 
the injury or the percentage of permanent impairment can be determined by 
use of the AMA Guidelines. 

c. Based upon a statutory schedule codified in § 85.34 

i. Iowa subscribes to the 5th Edition of the AMA Guidelines for permanent 
impairment, and adherence to these guidelines is compulsory. 

ii. As of 2017, shoulders are included as scheduled members as codified in § 
85.34(2). Springer v. Holy Cath. Fam. Sch., No. 1637077.03 (App. Dec. Apr. 
9); Odeja v. Sivyer Steel Castings, LLC, No. 21005432.01 (App. Dec. Jul. 
8, 2024).  

d. The amount payable for specific injuries contemplates both the impairment and 
payment for the reduced capacity to perform labor. 

2. Body as a Whole Injuries – “Loss of Earning Capacity” 

a. Compensation is 80% of employee’s weekly spendable earnings up to the 
statutory maximum, multiplied by the industrial disability rating, multiplied by 
500 weeks. 

b. Applies to all injuries causing permanent impairment not specifically mentioned 
in § 85.34 

c. Industrial Disability (claimant’s lost earning capacity) is determined by 
considering: 

i. The employee’s age, education, qualifications, and experience; 

ii. Employee’s inability, because of the injury, to engage in employment for 
which he or she is fitted; 

a) The inability can be caused by a physical or emotional condition. 

iii. Failure of the employer to provide employment after an employee suffers an 
injury; 

iv. A change in the employee’s status at his or her employment following a 
return to work; 

v. Employee’s mitigation of his or her industrial disability. 

3. If an overpayment of temporary total or healing period benefits occurs, a credit may 
be given against permanent disability benefits. 

4. An employee does not receive industrial disability if they return to work or are 
offered work in which they would receive the same or greater salary, wages, or 
earnings than they received at the time of injury. 

a. In this instance, permanency is based on the functional impairment. 
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D. Permanent Total Disability – (PTD) § 85.34 

1. Where the employee has lost access to the labor market based on personal factors 
coupled with the employee’s permanent physical condition caused by the work- 
related injury, and the employer has failed to carry its burden of producing 
evidence of available suitable employment. 

2. The benefits are paid for the employee’s life. 

E. Healing Period of Permanent Disabilities § 85.34 

1. Compensation will start when the employee is unable to return to gainful 
employment because of a work-related injury which will result in permanent 
disability. 

a. Benefits terminate when: 

i. The employee returns to work, or: 

ii. It is medically indicated that significant improvement from the injury is not 
anticipated or; 

iii. The employee is medically capable of returning to employment substantially 
similar to the employment in which the employee was engaged at the time 
of the injury. 

b. To terminate healing period benefits, the employer/carrier must provide the 
employee 30 days written notice (“Auxier letter”) prior to the termination of 
benefits and inform the claimant he has the right to file a claim with the Division 
unless the employee’s healing period terminates by a return to work. Failure to 
provide proper notice of termination, delay or denial of benefits will result in 
penalties. Auxier v. Woodward State Hospital-School, 266 N.W.2d 139 (Iowa 
1978). 

2. If an overpayment of temporary total or healing period benefits occurs, a credit may 
be given against permanent disability benefits. 

3. If the employer offers the employee suitable work in writing and the employee 
refuses to accept the suitable work offered by the employer, the employee shall 
not be compensated with healing period benefits during the period of the refusal. 

a. An offer of suitable work must be in writing and include the details of lodging, 
meals, and transportation as well as set forth that any refusal by the employee 
must be communicated in writing and that they will not be compensated during 
that period. 

F. Interest 

1. Interest should be volunteered when any late payments are made. Penalties will 
not be assessed on late interest payments, but interest will continue to accrue 

2. If delay in payment of benefits is due to neglect of the claimant, interest is not 
payable 

3. Applies only to weekly payments, not medical expenses. 
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4. Interest is calculated in a 3-step process as follows: 

a. Step 1: 

i. For interest on benefits that accrued prior to July 1, 2017:   

a) Locate the number of weeks during which benefits are payable in 
column A of the 10% interest table contained in the Division’s manual 
for the year corresponding to the late payments. 

b) Locate the interest multiplier from that line from the same table in column 
B. 

c) Multiple the weekly benefit amount by the interest multiplier to determine 
interest payable. 

 OR 

ii. For interest on benefits that accrued July 1, 2017 or after:  

a) Interest rate is calculated at the Treasury rate plus 2%. 

b) Interest is calculated using the following formula: 

(N/2) x (N-1) x P  x r/52 = interest 

• N = number of continuous weeks of disability 

• P = the weekly benefit rate 

• r = interest rate 

b. Step 2: 

i. Compute the interest from the end of the period during which benefits are 
payable until date benefits are actually paid using the following formula:        

      I = P x R x T(1). 

• I = Interest 

• P = principal (the total # of weeks/days to 3 decimal points of 
compensation due x compensation rate) 

• R = rate of interest (10%) 

• T = time (# of weeks from end of period during which benefits are 
payable until date of payment, divided by 52) 

c. Step 3: 

i. Add result from Step 1 to result from Step 2 

G. Offering Temporary, Light Duty Work 

1. The employer must communicate the offer of a light duty position in writing. If the 
employee refuses the position, the employee must communicate the refusal in 
writing including the reason for the refusal. 

2. If an employee was traveling for 50 percent or more of their work time prior to their 
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injury, light duty positions at the employer’s principal place of business are 
acceptable, accommodated positions. 

H. Duplicate Benefits 

1. An employee may not receive permanent partial disability benefits at the same 
time the employee is receiving permanent total disability benefits. On the date the 
employee begins receiving permanent total disability benefits, the permanent 
partial benefits will terminate. 

XII. DEATH BENEFITS - § 85.31 

A. Reasonable burial expenses are payable, not to exceed 12 times the statewide 
average weekly wage paid employees as determined and published by the Division in 
effect at the time of death. 

B. Death benefits are payable to the dependents who are wholly dependent on the 
earnings of the employee for support at the time of the injury. 

C. A dependent spouse shall receive weekly payments, commencing from the date of 
death, for the life of the dependent spouse, provided that the spouse does not remarry. 
In the event of remarriage, two years of death benefits shall be paid to the surviving 
spouse in a lump sum if there are no children entitled to benefits. 

D. Dependent children shall receive a proportional share of weekly benefits commencing 
from the date of death until the age of 18, unless dependency extends beyond the age 
of 18 if actual dependency continues. Full-time enrollment in any accredited 
educational institution shall be a conclusive showing of actual dependency. 

E. Dependent children who are physically or mentally incapacitated from earning at the 
time of the injury causing death shall receive a proportional share of weekly benefits 
for life, or until they cease to be physically or mentally incapacitated from earning. 

XIII. DEFENSES 

A. Statutory:  

1. Willful injury/Intoxication. § 85.16. No compensation under this chapter shall be 
allowed for an injury caused: 

a. By the employee's willful intent to injure the employee's self or to willfully injure 
another; 

b. By the employee's intoxication, which did not arise out of and in the course of 
employment but which was due to the effects of alcohol or another narcotic, 
depressant, stimulant, hallucinogenic, or hypnotic drug not prescribed by an 
authorized medical practitioner, if the intoxication was a substantial factor in 
causing the injury. 

i. A positive drug/alcohol test creates a rebuttable presumption that employee 
was intoxicated and that intoxication was a substantial cause of the work 
injury. That presumption is rebuttable by the worker if they can show they 
were not “intoxicated” and/or that the intoxication did not substantially cause 
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the work injury. 

c. By the willful act of a third party directed against the employee for reasons 
personal to such employee. 

2. Statute of Limitations. § 86.13. An action must be filed: 

a. Within two years of the occurrence of the accident or injury under the Workers’ 
Compensation Act, or 

b. Within three years of the date of last payment if weekly benefits are paid 
pursuant to § 86.13. 

3. Notice. Notice of an injury is required within 90 days from the date of the 
“occurrence” of the injury. 

XIV. PENALTIES 

A. In order to deny any benefits due and owing under the Iowa Workers’ Compensation 
Act, the employer must have a reasonable or probable cause or excuse for the delay, 
denial, or termination of payments. 

B. The employer must show the following: 

1. The employer or insurance carrier conducted an investigation and evaluation of 
whether benefits were due and owing to the employee; 

2. The results of the investigation or evaluation were the contemporaneous basis of 
the denial, delay, or termination of benefits; 

3. The employer or insurance carrier contemporaneously communicated the basis for 
the denial, delay, or termination of benefits to the employee. 

C. The employer or insurance carrier must provide the employee thirty days’ notice stating 
the reason for the termination of benefits and advising the employee of their right to 
file a claim with the Commission. 

D. If the Commission finds that the basis for the denial was unreasonable or without 
probable cause, a penalty, up to 50% of the benefits that were denied, delayed, or 
terminated. 

E. Practical tips regarding penalties: 

1. The employer/insurer should assume that if the initial weekly payment will not be 
made when it is due, the facts of the investigation and delay should be 
communicated in writing to the employee no later than the date the initial payment 
would otherwise be due. 

2. At the outset of the claim, communicate with the employee that the claim report is 
acknowledged, and an investigation is required. Also inform employee that 
because it takes time to obtain relevant information, weekly benefits may be 
delayed until the investigation is complete. 

3. Communication with the employee should indicate that employee’s cooperation is 
required in the investigation. 
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4. The statute does not require that communication to the employee be in writing, but 
it must be from an evidentiary standpoint. 

5. Investigate promptly. This may include: 

a. Obtain recorded statement as soon as possible. 

b. Write for medical records as soon as a list of providers and Patient’s 
Authorization are available. 

c. Medical evaluations/testing should be scheduled as soon as available. 

6. If there is a delay in the investigation (i.e. slow response from medical providers), 
this should be communicated to the employee in writing. 

7. If the employee fails or refuses to cooperate in the investigation, the failure/refusal 
should be communicated to the employee in writing explaining the delay or refusal 
is preventing the investigation and delaying payment of benefits. 

8. If the investigation proves the claim is valid, this should be communicated to the 
employee in writing and all accrued benefits plus interest should be paid. 

9. If the investigation reveals information that supports a denial of the claim, this 
should be communicated to the claimant in writing with explanation as to the 
reason and basis for denial. 

10. The duty to investigate continues beyond the initial determination and all results and 
consequences of the investigation should be communicated in writing to the 
employee. 

11. Once the claim is referred to counsel, be sure to provide all of the above 
communication to defense counsel in the event the claim becomes litigated. 

XV. SETTLEMENTS - § 85.35 

A. Types of Settlements: 

1. Agreement for Settlement 

a. Parties may enter into an agreement as to the amount and extent of 
compensation due and file with the Commissioner. 

b. This type of settlement will not end future rights or medical benefits. 

2. Compromise Settlement (AKA Special Case Settlement or Closed File) 

a. When there is a dispute as to whether or not the employee is entitled to 
benefits, parties may enter into a compromise settlement. 

i. There must be at least one issue in dispute and it must be clear what the 
dispute is. Nature and extent of the injury are generally not sufficient without 
supporting medical to clearly describe the dispute. 

b. This type of settlement ends the employee’s future rights to any benefits. 
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B. General Settlement Information:  

1. Full Commutation: 

a. Lump sum payment of all remaining future benefits 

b. Must be at least 10 weeks of benefits remaining from date of the end of the 
healing period or temporary total disability period. A s  o f  M a r c h  1 5 ,  
2 0 2 3 ,  i f all parties are represented by counsel, a commutation is presumed 
to be in the best interests of the claimant, and the parties may stipulate to a 
different period of compensation. This change to the Administrative Code also 
removes the language that “a commutation of less than ten weeks’ benefits is 
presumed to be not in the best interest of the claimant.” 

c. Once approved this will end all of the employee’s future rights to any additional 
benefits including medical. 

d. To be approved, parties must show the employee has a specific need and the 
lump sum is in the best interest. 

i. Pro se employees must complete a Claimant’s Statement expressing that 
need. 

2. Partial Commutation: 

a. Lump sum payment of a portion of the remaining benefits 

b. Establishes the employee’s entitlement to disability benefits but it does not end 
future rights. 

3. Settlement language may not include “any and all injuries” or “other states or 
jurisdictions.” 

XVI. PROCEDURE 

A. Filing of Original Notice and Petition or Petition for Alternate Care begins the litigation 
process. 

1. Answer or other responsive motion must be filed within 20 days 

2. Discovery may commence via Interrogatories, Request for Production, Request for 
Admission, Depositions 

3. Notice of Service of Medical Records (NOS) served on opposing party on a 
continuing basis 

a. NOS of all medical records in a party’s possession must be served within 20 
days of filing an Answer and within 10 days of receipt of records for the 
remainder of the claim. Failure to properly serve records could prevent 
admission of the records into evidence. 

4. Alternative Dispute Resolution is encouraged through the Division or through 
private mediation. 
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5. Hearings: 

a. If claim has not been resolved through settlement, a hearing will be held and a 
Deputy Commissioner will determine Claimant’s rights and issue an award. 

b. All evidence must be submitted at the time of the hearing – the record will be 
closed at the conclusion of the hearing. 

c. Case is left open following a hearing and award for lifetime medical and Review 
& Reopening for a period of 3 years from the date of the last weekly benefits 
paid. 

d. Continuances generally are not granted even if a claimant has not reached MMI. 

e. Appeal to Commissioner must be filed within 20 days of Deputy’s decision. 

f. Appeal to District Court within 30 days of final agency decision. 

i. District Court is bound by the factual determinations made by the Agency 
unless a different result is required as a matter of law – if the agency 
decision is “irrational, illogical or wholly unjustifiable.” 

ii. If a decision is supported by substantial evidence the decision will not be 
overturned. 

g. Appeal to Iowa Supreme Court within 30 days of the District Court’s final 
judgment. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 
not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal 
advice to determine the rights, obligations and options of a specific situation. 
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RECENTLY ASKED QUESTIONS IN IOWA 
FROM ISSUES ADDRESSED IN RECENT IOWA CASES 

Q: Can a Claimant seek industrial disability benefits after returning to work for the 

employer and subsequently leaving on a voluntary basis.  

A: Yes. Under section 85.34(2)(v), the bifurcation process only applies when an 

employee returns to work for the employer after the injury and is later terminated 

by said employer.  

In Dungan, Claimant had a work-related injury and continued to work for the defendants 

for 11 months following the injury with restrictions. Claimant subsequently left this job on 

his own accord to take a different job closer to his family making more than he was with 

defendants. The commissioner concluded that claimant's back injury should be 

compensated industrially under the provisions of 85.34(2)(v), as the functional impairment 

provision of the statute did not apply to claimant since he voluntarily separated from the 

employer and had not been terminated by the employer. The district court affirmed, finding 

that 85.34(2)(v)'s bifurcated process would be imposed only when the employer returned 

to work and was then terminated by the employer. 

On appeal, the Court of Appeals affirmed the ruling, interpreting section 85.34(2)(v) of the 

Iowa Workers' Compensation Act to delineate two categories for benefits. The first 

category applies when an employee returns to work at the same or greater pay, entitling 

the employee to compensation based on their functional impairment. The second 

category applies when an employee does not return to work at the same or greater pay, 

triggering the industrial disability calculation. The court, in recognizing the continuing 

confusion when an employee returns to work for the employer, but then leaves 

employment voluntarily, found the statute ambiguous and ruled that it should be applied 

"broadly and liberally," in allowing a claim for industrial disability.  

The court held that, under a liberal reading of the statute, Dungan was not terminated 

from his employment, and thus the functional impairment analysis was not applicable. 

Instead, his situation fell under the first sentence of section 85.34(2)(v), which mandates 

compensation based on "the reduction in the employee's earning capacity caused by the 

disability" in relation to their earnings at the time of the injury. Although the statute’s 

language could support multiple interpretations, the court adhered to case law that favors 

the employee, stressing that historical practice dictates that any ambiguity should be 

resolved in favor of the injured worker. 

However, this issue is likely to be revisited based on a dissenting opinion, asserting that 

the statute is clear and unambiguous in its application. According to the dissent, as 

Dungan returned to work at greater wages, the disability should have been assessed 

based on functional impairment, in line with the statute's plain language. The dissenting 

judge argued that while the "default rule" for injuries like Dungan’s is to apply an industrial 

disability calculation, the statute explicitly mandates a functional impairment calculation 
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when an employee returns to work at equal or higher wages. The dissent also highlighted 

that if the legislature had intended the functional impairment exception to apply only in 

cases involving a review-reopening right, it could have expressly included that provision 

in the statute. Since no such clarification exists, the statute should be interpreted as 

requiring functional disability calculations whenever an employee returns to work at the 

same or higher wages, regardless of whether they later leave the employer voluntarily. In 

the dissent’s view, the statute's intent was clear, and the case should have been treated 

functionally. The judge’s dissent is likely to influence the Supreme Court’s decision to 

grant further review, as it raises significant points of statutory interpretation that could 

have broader implications for workers' compensation law. 

In conclusion, the court's decision emphasized the importance of a liberal and employee-

friendly interpretation of workers' compensation laws, particularly when faced with 

ambiguities. The dissent, on the other hand, argued for a stricter reading of the statute, 

advocating for a functional impairment calculation whenever an employee returns to work 

at greater wages. The disagreement between the majority and the dissent underscores 

the ongoing tension between different interpretive approaches to workers' compensation 

statutes and suggests the potential for higher court intervention for clarification. 

Den Hartog Industries v. Dungan, No. 23-1402 (Iowa App. Jan. 9, 2025). 

Q: Does a layoff by an employer who had been accommodating a disability lead to a 
review and reopening of a settlement if the employee has suffered an economic 
change due to not being able to find work?  

A: Yes. If an employee shows that an economic change after a layoff was proximately 
caused by the initial injury, the settlement may be reopened.  

In Debra Stuart v. Dickten Masch Plastics, the appeals court dealt with the interpretation 
of section 86.14 of the Iowa code. Section 86.14 authorizes the workers’ compensation 
commissioner “to reopen an award for payments or an agreement for settlement” if “the 
condition of the employee warrants an end to, diminishment of, or increase of 
compensation so awarded or agreed upon.” Iowa Code § 86.14(2). In a review-reopening 
proceeding to increase benefits, the injured worker must show a change in their condition 
that was “proximately caused by the original injury.” E.N.T. Assocs. v. Collentine, 525 
N.W.2d 827, 829 (Iowa 1994). “A cause is proximate if it is a substantial factor in bringing 
about the result.” Blacksmith v. All-Am., Inc., 290 N.W.2d 348, 354 (Iowa 1980). The court 
in Stuart held, no proof of a physical condition was necessary when a change in economic 
condition is alleged. The court also provided more light as to the Supreme Court’s 
decision in U.S. West Communications, Inc. v. Overholser, 566 N.W.2d 873 (Iowa 1997). 
The court in Stuart found that the Overholser decision did not exclude a change in 
economic condition caused by a general layoff as a qualifier for reopening but instead, 
demonstrated that the commissioner must look at the full record to determine whether the 
workers “inability to secure employment after a layoff was proximately caused by the initial 
injury.” In totality, when examining reopening the commissioner must examine if the 
original injury was another proximate cause of the inability for the employee to find work 
after the layoff, not the only cause. This is decided through the evidence surrounding, 

24  © 2025 McAnany, Van Cleave & Phillips, P.A.



accommodations, transferability of job skills, and inability to find work following the layoff 
resulting in a credible economic change. The case was reversed and remanded back to 
the commissioner.  

Debra Stuart v. Dickten Masch Plastics, LLC and Employers Preferred Ins. Co., No. 23-
0018 (Iowa Ct. App. Oct. 25, 2023).    

Q: Are injuries to the shoulder and arm classified as scheduled or unscheduled under 
Iowa Code Section 85.34(2)?  

A: The Iowa Supreme Court held that injuries to the shoulder and arm are scheduled 
under Section 85.34(2), and thus do not fall under the unscheduled injury category 
governed by paragraph (v).  

The Iowa Supreme Court reversed the Court of Appeals decision that injuries to the 
shoulder and arm were unscheduled injuries under Section 85.34(2)(v). This decision 
rested on the language of Section 85.34(2), which governs compensation for permanent 
partial disabilities. Scheduled injuries are those described or referred to in paragraphs (a) 
through (u) of Section 85.34(2), while unscheduled injuries are governed by paragraph 
(v) of Section 85.34(2). The court held “an injury can be unscheduled only if it fits in 
paragraph (v). Iowa Code § 85.34(2)(v). And by its plain terms, paragraph (v) can only 
apply to injuries “other than those... described or referred to in paragraphs ‘a’ through ‘u.’ 
but the claimant's injuries are not “other than those... described or referred to in 
paragraphs ‘a’ through ‘u.’ ” Claimant's injuries were to his shoulder and arm, and both 
are “described or referred to” in the schedule composed of “paragraphs ‘a’ through ‘u.’ 
Further, the court specifically noted the claimant's shoulder injury is “described or referred 
to” in paragraph (n), which states: “n. For the loss of a shoulder, weekly compensation 
during [a percentage of] four hundred weeks.” § 85.34(2)(n), and the claimant's arm injury 
is “described or referred to” in paragraph (m), which states “m. The loss of two-thirds of 
that part of an arm between the shoulder joint and the elbow joint shall equal the loss of 
an arm, and the compensation therefor shall be weekly compensation during [a 
percentage of] two hundred fifty weeks.” § 85.34(2)(m). Therefore, because the claimant's 
injuries are described and referred to in paragraphs (m) and (n), paragraph (v) does not 
come into play, and the injuries are scheduled.  

The court also addressed three of the claimant's counterarguments, stating they deserved 
discussion:  

(1) Anderson’s argument concerning the statute’s use of the singular and plural;   

(2) Anderson’s argument concerning paragraph (t);   

(3) Anderson’s argument that our interpretation affords no meaning to paragraph (v).  

In regard to the first argument, the court reasoned that the singular use of “arm” and 
“shoulder” in the statute holds no bounds unless “otherwise specifically provided by law, 
the singular includes the plural,” citing Little v. Davis, 974 N.W.2d 70, 75–76 (Iowa 2022) 
(applying Iowa Code Section 4.1(17)). Further, the court cautions against reading "too 
much into the presence of ‘a’ or ‘an’ in a statute depending on the context,” noting that 
the distinction here was not relevant as paragraph (v) does not say that it only applies to 
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one of the paragraphs identified (a-u) but rather only injuries other than those described 
in paragraphs (a-u).  

Second, the court held that the claimant's argument that paragraph (t) does not mention 
shoulder, inferring that the legislature meant to extend two body part losses from the 
schedule if one of those injuries was the shoulder, was incorrect based on the plain 
language of the statute. The court reasoned paragraph (t) was not relevant to the 
claimant, as paragraph (t) only applies to injuries “caused by a single accident,” and 
evidence showed the claimant's injuries were due to decades of work wear and tear and 
not a singular incident. The court also noted that paragraph (t) does not preclude workers 
who suffer other combinations of injuries, stating that a scheduled injury combined with a 
scheduled injury does not create an unscheduled injury; therefore, if the injuries fall under 
(a-u), the injury would not fall into paragraph (v). Thus, this argument fails, and the injuries 
to both the arm and shoulder are scheduled members, and paragraph (t) does not 
dislodge this in the eyes of the court.  

Lastly, the court held claimant’s third argument held no merit as paragraph (v) retained 
meaning as it still does not apply to injuries to fingers, arms, hands, shoulders, or other 
parts described or referred to in the schedule but does apply to injuries that are not 
described or referred to in the schedule, such as back and head injuries. The court further 
noted, under current case law, “when there is injury to some scheduled member and also 
to parts of the body not included in the schedule, the resulting disability is compensated 
on the basis of an unscheduled injury,” which would require compensation under 
paragraph (v). Thus, paragraph (v) maintains importance.  

In conclusion, the Iowa Supreme Court held that an injury is unscheduled if it is an injury 
“other than those... described or referred to in paragraphs ‘a’ through ‘u’ ” of Section 
85.34(2), and seeing as how the arm is scheduled under paragraph (m) and the shoulder 
is scheduled under paragraph (n), paragraph (v) held no relevance to this case and 
compensation should not be computed based on loss of earning capacity.  

Bridgestone Americas, Inc. v. Anderson, No. 22-1328, 2024 WL 1334165 (Iowa 2024).   

Q: Are two shoulder injuries considered industrially under 85.34(2)(v)?  

A: No, plural shoulder or plural arm injuries are not within the catchall provision of 

section 85.34(2)(v) and are treated as scheduled injuries.  

In Nordstrom, Claimant suffered an injury to her right shoulder in 2018 and then later 

developed pain in her left shoulder due to overcompensation for her prior right arm injury. 

The commissioner held that the two shoulder injuries arose out of and in the course of 

claimants employment and found that the shoulder injuries were to be treated as 

unscheduled members pursuant to section 85.34(2)(v). The district court affirmed this 

decision and then it was appealed.  

The Iowa Court of Appeals held that the new Supreme Court decision in Bridgestone 

Americas v. Anderson answered the question. That case held that a combined injury to 

the shoulder and arm were not within the catch-all provision of section 85.34(2)(v) but 

instead referenced in subsections (m)-(n), which made them two scheduled member 

injuries. The Court of Appeals cited the Bridgestone Court’s reasoning that the injury was 
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not an industrial disability simply because it was two shoulders. The holding was firm, that 

“injuries to both shoulders should [not] be treated any differently than two scheduled 

injuries." The Court of Appeals ultimately ruled that because shoulders were specifically 

mentioned in 85.34(2)(n), plural shoulder injuries did not fall under subsection (v) and 

were to be treated as scheduled injuries.  

Nordstrom v. Carmer, 8 N.W.3d 198 (Iowa App. 2024). 

Q: What is the definition of a “shoulder” under Iowa Code 85.34(2)(n)?  

A: A “shoulder” is defined in the functional sense to include the glenohumeral joint 
as well as all of the muscles, tendons, and ligaments that are essential to function.  

Under section 85.34, the classification of a workers’ compensation claimant’s injury as 
either scheduled or unscheduled determines the extent of the claimant’s entitlement to 
permanent partial disability benefits. If an injury is classified as a scheduled member injury 
to the shoulder under Iowa Code section 85.34(2)(n), the claimant is eligible for a 
percentage of 400 weeks of pay based on the impairment rating of the injury. In contrast, 
if an injury is classified as an unscheduled whole-body injury under section 85.34(2)(v), 
the claimant is eligible for payment for the functional impairment resulting from the injury 
on a 500-week schedule and additional compensation if the claimant did not return to 
work earning the same or greater wages as before the injury.  

Claimants in both Deng and Chavez contended “shoulder,” under section 85.34(2)(n), is 
narrowly defined to only include injuries located within the glenohumeral (shoulder) joint. 
Under this definition, damage to the proximal side of the joint would be considered an 
unscheduled whole-body injury, damage to the distal side of the joint would be considered 
a scheduled arm injury, and damage within the glenohumeral joint would be considered 
a scheduled shoulder injury.  

The court stated, “Viewing section 85.34(2) in its entirety, it is apparent that the legislature 
did not intend to limit the definition of “shoulder” solely to the glenohumeral joint. With this 
decision, the shoulder and its attendant muscles and ligaments, including rotator cuff 
injuries, remain scheduled member injuries in Iowa. Recovery for these injuries under the 
Act is limited to the value of the functional impairment to the upper extremity out of 400 
weeks of benefits for the total loss of a shoulder.   

Deng v. Farmland Food, Inc. No. 21-0760 (Iowa 2022); Chavez v. MS Technology LLC, 
No. 21-0777 (Iowa 2022).  

Q: Is a reverse total shoulder replacement calculated as a scheduled member injury? 

A: Yes. The main purpose of the procedure is for improving and maintaining function 

of the shoulder, and therefore, limited to a scheduled member.  

Springer was a case on appeal from the arbitration decision finding claimant carried his 

burden of proof to establish his compensable work injury to the left shoulder was an injury 

to the body as a whole based on a reverse shoulder replacement surgery. On appeal, 

claimant asserted the deputy erred in failing to find claimant is permanently and totally 

disabled under the odd-lot doctrine. Claimant argued if it’s found on appeal that claimant 
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is not permanently and totally disabled, the award for industrial disability should be 

significantly increased.  

Defendants argued on cross-appeal the deputy commissioner erred in finding the work 

injury compensable as a body as a whole injury. Defendants asserted the reverse total 

shoulder replacement should be found as a scheduled member injury under 85.34(2)(n).  

The commissioner cited Ojeda v. Sivyer Steel Castings, LLC Iowa Workers’ Comp. 
Comm’n No. 21005432.01 (July 8, 2024), emphasizing the decision was not appealed to 
district court and is binding agency precedent. Within the Ojeda ruling, the deputy 
commissioner found the total shoulder arthroplasty was a scheduled member injury under 
85.34(2)(n) on a functional basis and therefore held here that claimant’s left shoulder 
injury was a scheduled member under the same.  

The claimant argued that the structures affected by the total shoulder arthroplasty extend 
beyond the glenohumeral joint and convert the injury to an unscheduled injury subject to 
Iowa Code § 85.34(2)(v). Additionally, he argued the deputy erred in not considering 
whether claimant was an odd-lot employee and an employee should be able to assert 
odd-lot even for scheduled-member injuries.  

The commissioner acknowledged that the relationship of the injury location to the 
glenohumeral joint was not the controlling factor in determining whether the shoulder “is 
not limited to the glenohumeral joint.”. The commissioner found, in agreeing with the Iowa 
Supreme Court, that the “functionality” test is the proper method. In applying that test, the 
commissioner found the mere fact that a total shoulder replacement affects structures 
outside of the glenohumeral joint is not controlling, and that the surgical procedure was 
for the purpose of improving or maintaining function in the claimant’s shoulder and 
restrictions resulting from the injury are solely to protect the shoulder. Thus affirming the 
deputy’s ruling that claimant’s injury is to be confined to and limited to the shoulder and 
compensated as a scheduled member. 

Springer v. Holy Fam. Cath. Sch., No. 1637077.03 (App. Dec. Apr. 9, 2025).  

Armando Odeja v. Sivyer Holdings, LLC, No. 21005432.01 (App. Dec. July 8, 2024).  

Q: Are vascular injuries per se unscheduled injuries under Iowa Code § 85.64, affecting 
entitlement to Second Injury Fund benefits?  

A: The Iowa Supreme Court held that whether an injury results in the loss of use of a 
scheduled member or extends to the body as a whole is a factual determination to 
be made on a case-by-case basis, and vascular injuries are not per se unscheduled 
injuries.  

The Iowa Supreme Court interpreted Iowa Code § 65.64 with regard to vascular injuries 
and whether they are per se unscheduled injuries therefore affecting entitlement to 
second injury fund benefits. The claimant established a first qualifying injury that occurred 
in 1986 to her left leg. In 2019 she suffered an injury to her right knee that resulted in a 
total knee replacement. She was placed at maximum medical improvement and issued a 
37% impairment rating to the right lower extremity by the treating physician. Claimant 
subsequently developed pain and swelling in her right calf and was diagnosed with 
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postsurgical lymphedema, a vascular injury. Claimant then filed a petition and settled her 
claim against the employer but not the Second Injury Fund claim.  

In an Independent Medical Examination, Claimant was assessed for additional 
impairment for the diagnosed lymphedema. However, this impairment was to the whole 
person, rather than the right lower extremity. The parties proceeded to hearing on the 
issue of “whether claimant sustained a second qualifying injury for purposes of the Fund.”  

Under Iowa Code § 85.64(1), an employee is entitled to Fund benefits if the employee (1) 
“previously lost, or lost the use of, one hand, one arm, one foot, one leg, or one eye,” (2) 
“becomes permanently disabled by a compensable injury,” that (3) “resulted in the loss of 
or loss of use of another such member or organ.” Therefore, the determination of whether 
claimant’s 2019 injury was scheduled or unscheduled determined whether she qualified 
for Fund benefits.  

Previously, the Agency has relied on Blacksmith v. All-American Inc., to support the 
argument that all injuries to the vascular system are unscheduled. 290 N.W.2d 348 (Iowa 
1980). The Iowa Supreme Court specifically found reliance on Blacksmith to support a 
per se rule was erred. The court held that whether an injury results in loss of use to a 
scheduled member or extends to the body as a whole is a fact determination to be made 
on a case by case basis.   

The court expanded by analyzing cases where injuries to bodily systems were localized 
to only result in loss of use of a scheduled member. See Second Injury Fund of Iowa v. 
Armstrong, No. 10-1689, 2011 WL 2090023 (Iowa Ct. App. May 25, 2011) and Reichert 
v. John Deere Waterloo Works, No. 21700141.01 (Dec. 19, 2022). Therefore, while an 
injury to a bodily system can lead to a body as a whole injury, it is not inevitable and may 
only constitute a scheduled injury.  

Additionally, the court restated that “loss of use of another such member or organ,” as 
used in the statute, includes losses to members that subsequently cause impairment to 
an unscheduled member. Therefore, the case was remanded with directions to conduct 
further proceedings according to the new interpretations.  

Delaney v. Second Injury Fund of Iowa, No. 23-0182 (Iowa 2024). 

Q: Can a second injury for Fund purposes be brought when the compensable second 

injury also includes non-schedule member injuries? 

A: Yes, as previously decided in Delaney, the injury may include non-scheduled 

members.  

In Strable, the court affirmed the decision in Delaney and further decided that the Second 

Injury Fund (SIF) is entitled to a credit for the “full amount of the employer’s liability for 

the second qualifying injury.” In Strable the claimant’s first injury was to the arms due to 

bilateral carpel tunnel. The claimant then suffered an injury to the ankle and later 

developed injury to her back and mental health (PTSD and anxiety). The ankle injury was 

settled by way of a commutation and the unscheduled sequela injuries by way of a 

compromise settlement. The deputy had denied benefits from the SIF concluding that 

Iowa Code section 85.64 imposes liability on the Fund only when the second injury is 
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limited to a scheduled member. The deputy concluded that the ankle injury was not a 

second qualifying injury based on the compromise settlement which included non-

scheduled member conditions. Namely, the lower back and mental health conditions. The 

commissioner reversed, and found that any recovery from the Fund would be limited to 

the industrial disability associated only with the two qualifying injuries—the  bilateral upper 

extremities injury and the left lower extremity injury, entitling the claimant to 70% industrial 

disability as a result of the combined injuries. On judicial review the district court reversed 

the commissioner.  

On appeal, the Court of Appeals concluded the claimant had a first qualifying injury (arms) 

and rejected the SIF argument that the second qualifying injury must be limited to a 

scheduled injury only. The court indicated that the statutory language: "which has resulted 

in the loss of or loss of use of another such member or organ" means a loss regardless 

of whether the second loss includes other injuries. The SIF argued that there was no claim 

if the second injury included an unscheduled component. The court rejected these 

arguments, finding that the statute simply requires that the qualifying injury involve the 

loss of use of an enumerated member, which Strable's case clearly did. 

In calculating the credits to be allowed the SIF, the court found that the credit extended 

beyond the value of the two scheduled members. The court held that the "Fund is liable 

for the incremental increase in Strable's disability associated with the combined effect of 

both enumerated injuries as compared to the disability associated only with the second 

qualifying injury, for which the employer is liable." The court held that when the second 

injury extends beyond the enumerated member, "the Fund should get a credit for the full 

amount of the employer's liability for the second qualifying injury."  The court found the 

commissioner erred in subtracting only the amount of disability associated with the 

scheduled ankle injury without also including the employer's liability for the accompanying 

non-scheduled conditions.  

Under this approach, the commissioner is to determine the industrial disability from both 

qualifying injuries (including sequela injuries from the second injury). The commissioner 

then subtracts the functional value of the first injury and then the "discrete industrial 

disability associated with the lower left leg and sequela "without considering the effect of 

the first injury."   

On remand, the commissioner found that the claimant had a 70 percent industrial 

disability for the first and second qualifying injuries, which is 350 weeks. Using the 

calculation prescribed by the Supreme Court, the 20-week impairment for the first injury 

is subtracted from the 350 weeks. Further, the commissioner subtracted the industrial 

disability for claimant's left ankle injury, hip/back and mental health injuries. Finding that 

most of claimant's industrial disability was due to claimant's left ankle, hip/back and 

mental health injuries, the commissioner determined that 80 percent, or 280 weeks, of 

claimant's industrial disability is due to her leg, hip/back, and mental health injuries. Based 

on this, the Fund is liable for 50 weeks of permanent partial disability benefits. 

Second Injury Fund of Iowa v. Strable, 14 N.W.3d 742 (Iowa 2024).  
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Q: Does Claimant’s alleged use of medical marijuana excuse the intoxication defense? 

A: No, claimant was not prescribed marijuana at the time of the injury and the 

presumption of intoxication upon a positive test result was not overcome.  

In Happel v. LA Leasing, Inc., the claimant was told to wash windows in the facility after 
the production line was defective. While on the ladder washing the windows, the claimant 
fell, injuring both feet requiring surgery. A drug test in the emergency room came back 
positive for cannabinoids resulting in denial of the claim and termination of her position 
for violation of the employer’s drug use policy. The claimant argued she used marijuana 
for pain in her shoulders and later was prescribed a marijuana card. Defendants asserted 
the intoxication defense pursuant to the change in the 2017 legislative session amending 
Iowa Code § 85.16(2) to: “create a presumption of intoxication upon a positive test result 
..reflecting the presence of a hallucinogenic.”  

The claimant argued the drug tests were unreliable because they did not specify the type 
of cannabinoids nor did it specify whether the type detected contained hallucinogens. 
They additionally argued the test results included a disclaimer indicating that it is only a 
preliminary result and needed confirmation. The deputy emphasized that that is only 
evidence Happel may not have been intoxicated, it is not evidence that she was not 
intoxicated as the statute states. As the deputy found that Happel did not have a medical 
marijuana card in March 2021, and obtained the marijuana she used prior to her work 
injury on her own, not with the doctor’s prescription, she did not meet her burden to prove 
her entitlement to benefits. 

Happel appealed to the commissioner asserting the deputy erred in finding claimant was 

intoxicated and it was a substantial factor in causing the work injury. The commissioner 

affirmed the deputy’s decision in its entirety and claimant failed to overcome the 

presumption barring claimant’s entitlement to work injury benefits.  

Happel v. LA Leasing, Inc., No. 2100.497.02 (Comm. App. Apr. 7, 2025). 

Q: Does Iowa Code § 85.39(2) allow for reimbursement of the full cost of an 
independent medical examination (IME), including diagnosis, maximum medical 
improvement (MMI), and causation, or only the portion relating to issuing an 
impairment rating?  

A: The Supreme Court held that Iowa Code § 85.39(2) allows for reimbursement of the 
full cost of the IME, including diagnosis, MMI, and causation, and that the 
reasonableness of the fee is a question of fact for the Commissioner to determine.  

The Supreme Court reversed the Court of Appeals decision reducing the reimbursable 
amount of claimant’s IME. Under Iowa Code § 85.39(2) claimants are entitled to 
reimbursement for the reasonable fee for an independent medical examination by a 
physician of their choosing if they believe the impairment rating issued by the employer 
retained physician to be too low. The Supreme Court decision turned on the interpretation 
of the 2017 amendment to Iowa Code § 85.39(2) which added that “a determination of 
the reasonableness of a fee for an examination… shall be based on the typical fee 
charged by a medical provider to perform an impairment rating where the examination is 
conducted.”  
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The defendant’s argued that the amendment only allowed for reimbursement of the 
portion of the IME relating to issuing an impairment rating. The court disagreed holding 
that the amendment only added a point of reference to determine the reasonability of the 
fee for an IME and that the statute still allows for reimbursement of the cost of the 
accompanying examination. In ruling on the meaning of “perform an impairment rating” 
the court held that it includes determining a diagnosis, whether the claimant is at MMI, 
and causation, all of which typically require reviewing past medical records and 
conducting a physical examination. Therefore, each portion is reimbursable under the 
statute.  

However, under the 2017 amendment, the court found that the reasonableness of the fee 
is a question of fact for the commissioner to make. The commissioner must make a finding 
on the fees typically charged in the area that the examination was performed and the 
parties may offer evidence to support or challenge the fee charged. In this matter, the 
court stated that the commissioner failed to make such a determination and sent the case 
back to the commissioner for further ruling on the reasonableness of the fee.  

MidAmerican Construction LLC and Grinnell Mutual v. Sandlin, No. 22-0471 (Iowa 2024).  

Q: Can a claimant succeed in an Alternate Medical Care claim where claimant’s 

preferred doctor is offering a treatment option the employer’s doctor is not? 

A: Yes, if claimant’s preferred doctor is offering more suitable treatment than that of 

the authorized doctor. 

In Archer Daniels Midland v. Tuttle, the claimant suffered (2) injuries at work consisting 
of first, a left knee injury and a subsequent head injury. The authorized provider at the 
University of Iowa only offered surgery for treatment, which the claimant wanted to avoid 
as long as possible. The deputy found the treatment at Mayo Clinic for the left knee injury 
was better suited for claimant due to documented concerns with a potential knee 
replacement and MRSA. 

Amongst other reasons, the court agreed that the deputy should have authorized 
alternate care for the left knee based on the fact that the treatment offered by the Mayo 
clinic was more extensive and better suited to treat the claimant’s specific knee issues 
and concerns, and that the authorized physician’s surgery-only approach was tantamount 
to no treatment at all.  

ADM v. Tuttle, No. 24-0711 (Iowa Ct. App. May 7, 2025). 

Q: Is an employer liable for a functional impairment increase from an initial injury that 
was compensated based on industrial consideration?   

A: Yes. Under section 85.34(7), an employer is not entitled to a credit for previous 
benefits paid for a reduction in earning compacity to offset claimant’s entitlement 
to any new permanent partial disability as computed by any increase in functional 
impairment from a subsequent injury.  

In Loew v. Menard, the claimant initially suffered a low back injury in 2015, which resulted 
in a 20% functional impairment and ultimately resulted in a 30% award of industrial 
disability. The claimant then suffered a second work-related back injury in 2018, which 
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was compensated functionally as he continued to work for the employer and earned 
wages in excess of those at the time of the injury. As a result of the second award, the 
claimant was found to have an 8% functional impairment, taking the total functional 
impairment from 20% from the prior injury to a combined total of 28%. The commissioner 
concluded that the employer was not required to pay additional benefits for the second 
injury, as the employer received a credit for the 30% award that had previously been paid, 
which was in excess of the 28% functional award. The district court affirmed the 
commissioner's decision. However, the Supreme Court reversed the district court's ruling 
and remanded the claim back to the commissioner for further review.  

The court briefly reviewed the difference between functional and industrial injuries, noting 
that under 85.34(2)(v), “unscheduled injuries are to be determined functionally if the 
employee continues to work for the employer at the same or greater compensation.” 
According to the court, under this statute, “an employer is only responsible for paying for 
an injury once - double recoveries are prohibited.” Further, the court concluded that the 
commissioner "erred in interpreting 85.34(7) to preclude compensation for this new 
permanent partial disability." The court cited the text of 85.34(7), stating it "limits an 
employer's liability only to the extent that the employee's preexisting disability has already 
been compensated under this chapter." The court further noted that the claimant did not 
seek to hold the employer liable for a preexisting disability but instead only the new 
permanent partial disability of the additional 8% functional impairment that occurred as a 
result of the second injury.   

The court then indicated that this was not a double recovery claim, as only 20% of the 
28% impairment had previously been compensated. As the earlier recovery was based 
on an industrial consideration rather than on a functional consideration, the court quoted 
the reasoning in Rife v. P.M. Lattner Manufacturing Co. that the two recovery systems 
are "incommensurable, and it makes no logical sense to use one award to offset the 
other." The court followed this reasoning with the example, “a claimant's industrial 
disability can be lower than functional impairment if claimant's earlier industrial injury had 
been 10%, there would be no argument that claimant would be entitled to an 18% award 
(the difference between the 10% industrial award and 28% functional loss." The court 
held that the determination of the credit is to be made based on the difference between 
the functional rating of the initial injury and the functional rating of the subsequent injury.  

Loew v. Menard, Inc., No. 22-1894 (Iowa 2024).   

Q: Is an employer entitled to apportionment of liability under Iowa Code section 
85.34(7) for a second shoulder injury, and is the claimant entitled to full 
reimbursement for an independent medical examination (IME)?  

A: The Iowa Supreme Court held that apportionment credit for a shoulder injury under 
section 85.34(7) is based on whether there is a difference in functional impairment 
between the two injuries, with the employer being liable only for the marginal 
increase in impairment caused by the second injury, and that a claimant is entitled 
to full reimbursement for an IME if the fee is reasonable and customary within the 
geographic location.  
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In P.M. Lattner Manufacturing Co. v. Rife, claimant suffered a right shoulder injury in 2009, 
when the shoulder was considered a non-scheduled member. Following this incident, 
claimant received industrial disability which was calculated using a loss of earning 
capacity. After receiving multiple impairment ratings, the commissioner never made a 
finding regarding the impairment rating because the parties entered into a commutation 
settlement agreement which stipulated that claimant sustained a permanent partial 
disability of 29.6% of the body as a whole.   

In 2017, the general assembly changed the method of calculating permanent partial 
disability benefits for an injury to the shoulder and reclassified a permanent partial 
disability arising out of an injury to the shoulder as a scheduled disability. This modified 
how compensation was calculated and based it on the percentage of functional 
impairment to the scheduled member in relation to a set number of weeks.   

Following the 2017 amendment, claimant sustained a second work-related injury to his 
right shoulder in 2018. Claimant sought an independent medical examination (IME) where 
he received a 19% impairment rating to the shoulder. The physician did not distinguish 
between the 2009 and 2018 shoulder injuries when assessing the claimant’s permanent 
functional impairment. After the deputy commissioner found the claimant would be 
entitled to 19% functional impairment, the employer argued that it was entitled to an 
apportionment of liability under Iowa Code section 85.34(7) and sought a credit for its 
prior partial disability payment. This argument was rejected, and Lattner appealed. 
Additionally, claimant sought reimbursement for the costs of the IME, and the deputy 
commissioner determined the reimbursement was appropriate. On appeal, the 
commissioner agreed with the deputy’s conclusions that apportionment was not 
appropriate in this situation and that Lattner was required to reimburse the claimant for 
the IME. Lattner appealed to the district court, who concluded that the commissioner’s 
ruling on the apportionment issue was erroneous, and the relevant statutes and 
commutation settlement should have been addressed. Additionally, the district court 
found the claimant was not entitled to any reimbursement and reversed the agency’s 
decision. The claimant appealed, arguing to the court of appeals that apportionment 
under section 85.34(7) was not applicable. The court of appeals concluded that under 
section 85.34(7), Lattner was entitled to some credit for its disability payments made 
under the prior commutation settlement. Furthermore, the court of appeals concluded that 
the claimant was entitled to reimbursement for the IME, but only for the cost of the 
impairment rather than the cost for the entire examination.   

The Iowa Supreme Court first addressed the apportionment issue pursuant to section 
85.34(7). The Court noted that the legislature’s stated purpose in enacting section 
85.34(7) was to “prevent all double recoveries and all double reductions in worker’s 
compensation benefits for permanent partial disability.” Furthermore, the court mentioned 
that the holding in Loew v. Menard, Inc. resolved this case at hand. In Loew, it was 
concluded that, “offsetting an award based on functional impairment against a prior award 
based on loss of earning capacity was an improper comparison of apples to oranges.” 
Ultimately, section 85.34(7) requires that the employer can only be liable for the marginal 
increase in functional impairment caused by the second injury. The court concluded that 
distinguishing marginal increases in functional impairment was a factual inquiry the 
agency would be able to determine. Therefore, the court remanded the case for additional 
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evidence and determined Lattner should be afforded the opportunity to present evidence 
under the correct standard set forth in Loew to determine whether the physician’s 19% 
functional impairment rating was in addition to, or inclusive of, the claimant’s preexisting 
functional impairment.  

The court then addressed issue of IME reimbursement. It was concluded that an 
employee is entitled to reimbursement of the reasonable cost of the examination, which 
is to be based upon the typical fee charged within the geographic area in which the IME 
is performed. Ultimately, the court found the commissioner’s finding that the physician’s 
fee was customary within the area and supported by substantial evidence.  

In conclusion, the court held that apportionment credit for a shoulder injury under section 
85.34(7) is based upon whether a difference in functional impairment exists between the 
two injuries. Section 85.34(7) then requires that the employer be held liable only for the 
marginal increase in functional impairment caused by the second injury. The court also 
held that a claimant is entitled to reimbursement for an IME when it is determined the fee 
was reasonable and customary within the geographic location.   

P.M. Lattner Manufacturing Co. v. Rife, No. 22-1421 (Iowa 2024).   

Q: Can the court overturn a timely notice finding when the record could have 
supported a contrary conclusion?  

A: When the court concludes the commissioner’s determination of timely notice is 
supported by substantial evidence, the decision will stand, even if the record could 
have supported a contrary conclusion.    

The Court of Appeals affirmed the decision of the commissioner holding the defendant 
failed to show substantial evidence to support their notice defense under Iowa Code   
§ 85.23. Defendant argued that claimant only mentioned that he was hurt, but not that an 
injury was work related. However, defendant failed to introduce testimony or evidence to 
rebut the claimant’s testimony that his supervisors had been informed of his work-related 
injury within the 90-day period. Specifically, the court stated that although the record could 
have supported defendant’s argument that claimant failed to give notice, the 
commissioner finding was still supported by substantial evidence. Therefore, the court 
affirmed the commissioner’s finding.  

Kraft Heinz Co. v. Ernest Bynum. No 23-0045 (Iowa Ct. App. Feb. 7, 2024).  

Q: Does the discovery rule toll the notice period if a claimant does not know the nature 
of one’s injury?  

A: No. Following the 2017 amendments to chapter 85, the ninety-day notice period 
begins when the claimant knew or should have known the injury was work-related, 
with no regard to the claimant’s knowledge of the nature, seriousness, or probable 
compensable character of the injury.  

The Court of Appeals affirmed the decision of the Commissioner holding the claimant 
failed to provide notice of an injury within 90 days of the injury’s occurrence. Claimant 
sustained a cumulative injury and therefore argued that the notice period should have 
been tolled under the discovery rule claiming he did not discover the nature of his injury 
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until September of 2019. However, since the inception of the claim, the Iowa Supreme 
Court interpreted the 2017 amendments to Iowa Code § 85.26(1) which, in short, held 
that the legislature changed the date of the occurrence of the injury to be tied to the date 
the claimant knew or should have known the injury was work related. Therefore, the 
realization of the nature of the injury was irrelevant for the purposes of the starting of the 
notice period. The claimant in this case conceded that he knew his injury was work related 
in 2018. Notice was not given until October of 2019, well outside the 90 day period and 
section 85.23 operated to bar recovery.  

Tyler v. Tyson Fresh Meats, Inc. No. 23-0393 (Iowa Ct. App. Feb. 2024).  

Q: Does the settlement with the Second Injury Fund divest the agency of jurisdiction, 
and is the claimant’s petition barred by the statute of limitations under Iowa Code 
§ 85.26?  

A: The Iowa Supreme Court held that the settlement with the Second Injury Fund did 
not divest the agency of jurisdiction because it involved separate subject matter 
jurisdiction, but the claimant’s petition was untimely as it was filed outside of the 
two-year statute of limitations period from when the claimant knew or should have 
known that the injury was work-related.  

The Iowa Supreme Court addressed two areas of the Iowa Code governing Workers’ 
Compensation: section 85.35(9) regarding settlements and section 85.26 regarding the 
discovery rule.  

The claimant sustained an injury in 2017 to his right arm while vacuuming a grain bin. 
Claimant sought medical treatment and was diagnosed with tennis elbow. He underwent 
some conservative management of his pain. Claimant’s pain did not subside and he 
returned to treatment in January of 2018. He then underwent physical therapy without 
success. It was not until May of 2018 that an MRI revealed a deltoid tear which was opined 
to have been caused by overcompensation for the tennis elbow injury.  

Claimant filed a petition on January 21, 2020, in which he also alleged entitlement to 
Second Injury Fund benefits. Claimant settled with the Second Injury Fund prior to the 
hearing. At hearing, defendants argued that the agency no longer had jurisdiction due to 
the settlement with the Second Injury Fund and that regardless, the petition was not filed 
within the two year statute of limitations. The deputy disagreed holding that the settlement 
did not divest the agency of jurisdiction and that the discovery rule applied and was not 
operative until April of 2018. Therefore, the petition was timely.  

The case was appealed and ultimately landed before the Supreme Court which held that 
the petition was not barred due to the settlement with the Second Injury Fund because it 
involved separate subject matter jurisdiction. The extent of any bar relies on the subject 
matter of the settlement. Here, the subject matter of the Second Injury Fund claim was 
separate and apart from the claim against the employer. Therefore, the claim was not 
barred on these grounds.  

However, the court also held that claimant’s petition was untimely. While the 
commissioner relied on the discovery rule to find that the claimant did not appreciate the 
seriousness of his injury until April of 2018, the court held that the definition regarding the 
date of the occurrence of injury as applied to section 85.26 was operative. Therefore, the 
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petition must be filed within two years of the date the employee knew or should have 
known that the injury was work related. While the discovery rule was the proper method 
prior to the legislature’s addition of the definition of “date of the occurrence of the injury”, 
the legislature expressly intended it to be for the purpose of 85.26. Therefore, the court 
found that the legislature expressly intended to limit the discovery rule to the knowledge 
an injury is work related and not the nature of the injury. Applying the new interpretation, 
claimant’s petition was filed outside of the two year period from the date of the occurrence 
of the injury and barred as untimely.  

Tweeten v. Tweeten, 999 N.W.2d 270 (Iowa 2023).  

Q: Can employees sue employers by sufficiently pleading a gross-negligence 

exception to the IWCA?  

A: No. The gross negligence exception in the IWCA does not apply to employers but 

it can apply to co-employees.  

Mehmedovic is a case addressing the gross negligence exception to the exclusive 

remedy provision of the Iowa Workers’ Compensation Act (IWCA). Here, the employees 

contracted COVID-19 at work and ultimately passed away from it. Their estates filed suit 

on their behalf, alleging the employers, executives, and supervisors at Tyson were grossly 

negligent in the handling of COVID-19 and made false representations to the employees 

regarding the current status of the virus at the plant, how easily it could spread, and even 

participated in bets as to who would contract the virus. Employees were forced to come 

to work despite having symptoms, pending test results, and it was reported the 

defendants (among other things) intentionally avoided the infected areas at the plant as 

well.  

Iowa Code § 85.20 provides the rights and remedies for employees on account of injury, 

in which benefits are recoverable, shall be the exclusive and only rights and remedies of 

the employee against (1) the employee’s employer (2) against any other employee of 

such employer, provided it arises out of and in the course of employment and is not 

caused by the other employee’s gross negligence or intentional act amounting to neglect 

for the safety of another and (3) for students participating in school-to work programs 

against the district.  

On appeal, the Iowa Supreme Court found that an individual pursuing a gross negligence 

exception to the to the Act, must establish (1) actual (not constructive) knowledge of the 

peril to be apprehended; (2) knowledge that injury is a probable, as opposed to a possible, 

result of the danger; and (3) a conscious failure to avoid the peril. They need not know 

that a specific injury might occur, but instead a condition is dangerous enough that it could 

produce injury.  

While an injured worker has the right to bring an intentional tort claim against the employer 

regardless of the exclusivity provisions, it is subject to the general rule that an employer 

is not liable for co-employees’ intentional torts. The employer cannot be said to have 

intentionally caused the injury when the co-employee was acting alone.  
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However, the court addressed exceptions to the general rule; (1) when a co-employee is 

the actual employer or employer’s alter ego, and (2) when the employer has commanded 

or expressly authorized a co-employee to commit the intentional tort, which was the 

allegation here.  Under the most straightforward reading of the exclusivity provision, 

employees whose injuries are covered under workers’ compensation have no right to 

pursue direct tort claims against their employers to recover for those injuries. Thus, the 

court found that the individuals could be subject to liability, but not the corporate entity. 

Mehmedovic v. Tyson Foods, Inc., 21 N.W.3d 412 (Iowa 2025)     

Q: Is COVID-19 a compensable work injury?  

A: Who knows? However, a Claimant has yet to prove by a preponderance of evidence 

that he/she sustained the illness in their course of employment.  

In Collins, the claimant appealed a denial of judicial review of the commissioner’s ruling 

that he was not entitled to benefits for failure to show he contracted Covid-19 in the course 

of his employment. On appeal, the court found that the commissioner’s findings were 

supported by substantial evidence. The court reasoned that claimant traveled out of state 

to the Mayo Clinic, stayed in a hotel for several days which led to multiple encounters with 

various people, and claimant was unable to produce evidence that showed he had 

prolonged exposure to any COVID-positive employee at work, thus the burden of showing 

he was exposed at work was not met. 

The Court further noted that DART maintained many safety protocols to mitigate the 

spread of COVID including a mandate that every employee wear a mask, six feet 

distancing requirement, reduced number of employees allowed in common spaces at one 

time, increased sanitation, temperature checks when reporting to work, and contract 

tracing policy. Claimant, however, developed COVID-19 and was unable to pass his 

fitness test due to shortness of breath and an underlying knee injury and was 

subsequently terminated as a result. Claimant was unable to show he was exposed to 

any known coworker with COVID symptoms at work. Defendants also produced an expert 

of their own that opined claimant could have been positive for Covid 19 weeks prior to his 

PCR test and since claimant experienced respiratory symptoms a month prior but denied 

a test, there is no way to ascertain his point of infection.  

For these reasons, the court affirmed the commissioner finding that claimant failed to 

prove his burden by a preponderance of evidence that his illness arose out of and in the 

course of his employment. However, the court held that there was no need to further 

consider defendants argument that COVID-19 was not a compensable injury under the 

statute, and therefore this issue has yet to be addressed at this level. 

Collins v. Des Moines Area Regional Transit Authority (DART), 19 N.W.3d 318 (Iowa App. 

2024).  
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Q: Does an injury resulting from a Covid-19 vaccine that the employer encouraged 
arise out of and in the course of employment?   

A: No, if the vaccine was not required by the employer there is no actual risk of an 
adverse reaction to the Covid 19 vaccine as a result of employment and the vaccine 
was in no way connected to employment.  

Driscoll v. City of Cedar Rapids was a case of first impression in Iowa concerning an 
employee who developed complications from the Covid-19 vaccination and sought to 
demonstrate that the injury arose out of and in the course of his employment.  The deputy 
concluded that claimant's injury had arisen out of and in the course of employment 
(Cleereman). On appeal, the commissioner reversed and concluded that the injury did 
not arise out of and in the course of employment. Parties agreed that claimant's injury 
had resulted from the administration of the Covid-19 Johnson and Johnson vaccine.  The 
employer "strongly encouraged" employees to obtain the vaccine but there was no 
requirement from the employer that an employee must obtain the vaccine.    

In his decision, the commissioner noted that although the City encouraged its employees 
to obtain the vaccine, "defendant made it clear the vaccinations were only recommended 
and not mandatory." The employer provided no incentives to obtain the vaccine, and no 
disciplinary action was imposed if an employee failed to obtain the vaccine.  The 
commissioner found that the employer had encouraged employees to receive the vaccine 
but had not "strongly encouraged" the receipt of the vaccine, nor was it required. The 
deputy had originally relied on Larson's treatise on workers' compensation, which noted 
that a claim might arise out of and in the course of employment "if there is a combination 
of strong urging by the employer and some element of mutual benefit in the form of 
lessened absenteeism and improved employee relations."  The commissioner, however, 
rejected this, noting that Larson's treatise was not universally accepted or applied 
throughout the states.  

The commissioner did conclude that the claimant was "in the course of employment" 
when he received his vaccination, since claimant was able to use work time to obtain the 
shot. However, he ruled that the injury did not arise out of employment.  Using the actual 
risk doctrine, the commissioner concluded “claimant had not proven that there was an 
actual risk of an adverse reaction to the Covid-19 vaccine as a result of his employment.  
The vaccine was in no way connected to employment according to the commissioner.  
Taking the Covid-19 vaccine was not a rational consequence or hazard connected with 
claimant's employment.  Had the vaccine been required, claimant would have been able 
to make such a case, but the vaccine was not required by the City.”  The commissioner 
also held Larson's "strongly urged" standard, "creates a disincentive for employers to 
assist their employees and to provide convenience for their employees."  The 
commissioner also finds that the "strongly urged" standard was not universally accepted.   

Driscoll v. City of Cedar Rapids, No. 22001119.01 (App. Dec. Jan. 5, 2024).  
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Q:  Are  employers  required  to  obtain  split  sample  drug  tests  in  accordance  with  Iowa
  Code  §  730.5  in  order  to  be  admissible  in  workers’  compensation  proceedings?

A:  No,  failing  to  obtain  a  split  sample  drug  test  does  not  render  the  drug  test
inadmissible,  as  section  730.5  does  not  apply  to  workers'  compensation
proceedings.

In  Davis  v.  Gordon  Food  Service,  the  claimant  suffered  an  injury  at  work  and  took  a  drug
test  pursuant  to  their  employer’s  policy  which  was  positive  for  methamphetamine.  The
test,  however,  was  not  performed  in  accordance  with  section  730.5,  which  requires  that
two  samples  be  taken  to  allow  the  claimant  to  have  the  samples  independently  tested.  At
the  hearing,  the  deputy  concluded  that  the  failure  to  obtain  a  split  sample  did  not  make
the  test  inadmissible.  The  deputy  further  concluded  that  the  claimant  did  not  rebut  the
presumption  that  he  was  intoxicated  under  85.16  of  the  Code  despite  the  fact  that  the
claimant  testified  that  he  had  not  taken  drugs  for  four  days  before  the  injury  and  there
was  no  testimony  that  the  claimant  was  acting  in  an  intoxicated  manner  and  no  evidence
that  intoxication  led  to  the  injury.  The  commissioner  affirmed,  as  did  the  district  court  on
judicial  review.

The  claimant  appealed,  arguing  that  the  repeal  of  language  under  the  old  code  section
exempting  testing  for  workers'  compensation  benefits  under  730.5  and  the  silence  of  the
2017  revisions  to  the  code  on  how  to  drug  test  meant  that  730.5  applied  to  workers’
compensation  proceeding.  Therefore,  they  argued  that  the  failure  to  obtain  a  split  sample
required  the  exclusion  of  the  results  of  the  testing  if  the  testing  was  in  the  workers’
compensation  setting. The  employer  argued  that  the  legislature  was  aware  of  730.5  when
the  2017  revisions  occurred  as  730.5  applies  only  to  private  employees,  and  applying  the
statute  in  workers'  compensation  cases  would  lead  to  disparate  results  between  private
and  public  employees.  The  court  agreed  with  the  employer  and  affirmed  the  decision  of
the  commissioner.  The  changes  to  85.16  indicated  that  intoxication  demonstrated  by  a
positive  test  result  led  to  a  presumption  of  intoxication.  No  reference  to  specific  drug-
testing  provisions  were  referenced  in  85.16,  and  the  court  found  that  this  was  a  “deliberate
omission.”  The  court  further  rejected  the  argument  that  the  claimant  rebutted  the
presumption  of  intoxication  as  the  claimant's  argument  was  based  on  his  testimony  that
“a  meth  high  would  last  for  hours,  not  days,  and  that  he  drove  and  otherwise  acted  without
incident  prior  to  the  injury.”  The  court  held  that  the  deputy  had  found  the  claimant's
testimony  self-serving  and  that  this  was  a  credibility  finding  by  the  deputy  as  there  was
an  absence  of  any  expert  testimony  or  independent  witnesses.  The  court  affirmed  the
district  court’s  decision,  concluding  that  section  730.5  does  not  apply  to  workers’
compensation  proceedings  and  that  a  failure  to  obtain  a  split  sample  drug  test  does  not
render  the  test  inadmissible  in  workers’  compensation  proceedings.

Davis  v.  Gordon  Food  Service,  Inc.,  No.  22-1944  (Iowa  Ct.  App.  Feb.  21,  2024).

Q. If  an  arbitration  decision  found  no  permanent  impairment,  can  a  claimant  file  a 
review/reopening  to  pursue  a  claim  for  permanent  impairment?

A:  Yes.  Res  Judicata  does  not  prevent  the  review  or  reopening  if  the  symptoms  of
  permeant  disability  arise.
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In Green v. North Central Iowa Regional Solid Waste Authority, a claimant filed a review 
of a 2014 arbitration decision where the Deputy concluded that claimant was entitled to 
temporary disability benefits for a cervical strain, closed head trauma and shoulder strain 
but had not proved any permanent injury resulting in permanent disability benefits. The 
claimant alleged the temporary disability had worsened over time into permanent 
disability. The Iowa Supreme Court held that a prior determination in workers’ 
compensation proceeding that injuries were not permanent did not bar a review and 
reopening proceeding when the claimant's injuries had worsened overtime into 
permanent disability.   

Solid Waste Authority paid temporary benefits to Green during her initial period of 
recuperation from injury. On remand from the District Court in the earlier case, the 
Commissioner ordered it to make additional payments for medical bills and lost wages 
during the several months after the incident. The Iowa Supreme Court held the prior 
payments made as awarded by the commissioner satisfied the statutory reopening 
requirement of “an award for payments or agreement for settlement.” Iowa Code section 
86.14(2).     

Green v. N. Cent. Iowa Reg'l Solid Waste Auth., 989 N.W.2d 144, 149 (Iowa 2023), reh'g 
denied (May 9, 2023).   

Q: Does Iowa Code section 85.16(1) (2016) bar death benefits to a surviving spouse 

when the record supports both a suicide and accidental overdose?  

A: Maybe. A surviving spouse’s death benefits are not barred by the willful-injury 

defense of Iowa Code section 85.16(1) (2016) when there is substantial evidence to 

support the death was an accident.  

In Linnhaven, the claimant died from an accidental drug overdose of prescription drugs 

and the commissioner awarded claimant’s husband workers’ compensation death 

benefits. The claimant had suffered an ankle injury initially and later developed lower back 

pain and depression as a result of the injury. The workers’ compensation commissioner 

found claimant to be permanently and totally disabled and was awarded benefits. The 

record showed claimant was diagnosed with major-depressive disorder and received 

counseling which included notes of suicidal thoughts but that she had no “plans” or “intent” 

to act upon those thoughts. Claimant was then found in 2016 dead at her home where 

the autopsy revealed she had overdosed from mixed drugs quetiapine and zolpidem 

intoxication. Police did find a note hidden in claimants things that seemed to be a suicide 

letter and reported she had attempted suicide prior by taking excessive amounts of drugs 

to get high, but the morning of her death she had plans to see her neighbor that night.  

At the initial hearing, the claimant’s family contended the death was accidental. The 

commissioner had ruled in favor of the employer and denied benefits under Iowa Code 

section 85.16(1)(a) but did not rule on whether the death was accidental or a suicide. On 

appeal, the Court of Appeals reversed and remanded back to the commissioner for 

determination regarding the willful injury exception. The commissioner then ruled in 

claimant’s favor as the medical records only showed “moderate risk for suicide” and the 
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undated note was not persuasive as there was not sufficient evidence in relation to the 

date or intent of the note.  

On a second appeal, the employer also argued that regardless of the circumstances of 

the overdose, it was nonetheless not caused by claimant’s work injury. The district court 

held that the defense was not “supported by substantial evidence” and that the second 

causation issue was not properly preserved. 

The Court of Appeals held that any factual disputes regarding the accidental nature of the 

overdose were resolved before the commissioner and although the record did create a 

reasonable suspicion that the death was a suicide, the record supported the 

commissioner’s finding that the death was accidental and therefore met the substantial 

evidence standard. 

Linnhaven, Inc and Accident Fund Ins. Co. v. Blasdell, 15 N.W.3d 103 (Iowa App. 2024).  

Q: Does the Workers’ Compensation Commissioner have discretion to exclude 
medical records?   

A: Yes, under rule 876 IAC 4.19(3), evidence may be excluded "if the objecting party 
shows that receipt of the evidence would be unfairly prejudicial."  

In Hagen v. Serta/National Bedding, the claimant failed to timely certify her expert 
witnesses and also failed to produce the reports of the experts at least thirty days before 
hearing.  The deputy found that the acceptance of the reports would be unduly prejudicial 
to the employer and excluded the reports.  The commissioner affirmed this decision, but 
the district court reversed that decision.  The Court of Appeals affirmed the decision of 
the district court on appeal and the Supreme Court accepted the case for further review 
in February.  

The Court of Appeals held, under rule 876 IAC 4.19(3), claimant was required to certify 
experts within 120 days of hearing.  The rule also provides that reports from experts were 
to be provided within 30 days of hearing.  The rules note that evidence may be excluded 
"if the objecting party shows that receipt of the evidence would be unfairly prejudicial." 
The hearing in the case was set for September 25, 2020. Claimant was originally to have 
an IME on May 19, the IME was rescheduled to June 23 due to illness of the medical 
examiner.  A vocational expert was certified by the claimant for the first time on August 
19.  Both the reports were completed on September 10, with the IME served on the 
employer on September 10 and the vocational report on September 11, both within 30 
days of hearing.  A week before the hearing, the employer objected to both reports, 
arguing that the experts had not been identified in a timely manner and that the reports 
were untimely.  The employer argued that both reports were prejudicial and further argued 
that they did not have time to respond or rebut either the IME or the vocational report.  At 
hearing, claimant argued that defendants should be given additional time to respond to 
the reports which would cure any prejudice that existed.  The deputy excluded the reports, 
finding that allowing the record to remain open would only "delay final disposition of the 
matter."  

The court found that the agency should be given deference in administering its rules.  It 
rejected the district court's opinion that the agency had assumed prejudice by noting that 

42  © 2025 McAnany, Van Cleave & Phillips, P.A.



the commissioner had specifically found that the reports had been filed in an untimely 
manner, that only the VE had concluded claimant was permanently and totally disabled 
and that there was "unfair surprise and prejudice by the untimely exchange of these 
reports." Further, the commissioner had noted that the reports were not from treating 
physicians but from hired experts.  The Supreme Court found that the prejudice resulting 
from an untimely designation “need not be great to justify exclusion of the testimony.” 
Although the commissioner could have exercised his discretion by allowing the employer 
to respond, the exclusion of the testimony was not outside of that discretion. The Court 
of Appeals was reversed, and the commissioner's decision was affirmed.  

Hagen v. Serta/National Bedding Co., LLC. No. 22-0684 (Iowa 2023)  

Q: Did the claimant properly preserve error regarding the argument that his injury 
included both the shoulder and arm, which was raised for the first time during 
judicial review?  

A: The Iowa Court of Appeals held that the claimant did not properly preserve error 
because the issue of the injury including both the shoulder and arm was not raised 
during the agency proceedings and was raised for the first time during judicial 
review, reversing the district court’s decision.  

The Court of Appeals addressed whether the claimant properly preserved error in his 
judicial review petition to the district court. Claimant sustained injuries to his shoulder for 
which he sought benefits. However, at the time of his hearing, and on appeal to the 
commissioner, the Supreme Court had not yet interpreted the 2017 amendment to the 
definition of “shoulder” as included in the schedule. Therefore, arguing only that the 
commissioner had wrongly interpreted what constituted a shoulder, the claimant sought 
body as a whole benefits.  

However, by the time the commissioner was to issue his appeal decision, the Supreme 
Court issued a decision in Chavez v. MS Technology, LLC, 972 N.W.2d 662 (Iowa 2022). 
The court held that the claimant’s injury was limited to a shoulder and therefore a 
scheduled member under the 2017 revision. So, the commissioner followed the Supreme 
Court and held that Williams’ injury was limited to a shoulder as well.  

Williams then filed a judicial review petition, changing his argument to state that he had 
suffered an injury to his shoulder and his arm. The defendants argued that claimant had 
failed to preserve error given that he had not raised the issue before the agency. The 
district court found the claimant had preserved error given that they had argued for a body 
as a whole claim.  

The Court of Appeals reversed the decision of the district court holding, ““[J]udicial review 
of administrative action is limited to questions considered by the agency.” Pruss v. Cedar 
Rapids/Hiawatha Annexation Special Loc. Comm., 687 N.W.2d 275, 285 (Iowa 2004). To 
preserve error on an issue, Williams needed to raise the issue during the agency 
proceedings and not for the first time during judicial review.” Stating that Williams was 
attempting to find an alternative way to make the case given the change in law, the court 
found that the issue was not properly preserved.  

Archer Daniels Midland v. Williams, No. 22-2075 (Iowa Ct. App. Dec. 20, 2023).  
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Q: Does the Iowa workers’ compensation statute require employees with high stress 
jobs to prove mental injury claims occurred due to hyper-unexpected causes or 
strains?  

A: No. Claimants meet the legal causation standard by showing the injury was induced 
by an unexpected cause or unusual strain without regard to the claimant’s own 
particular duties.  

In Tripp v. Scott Emergency Communication Center, the court determined that Iowa’s 
workers’ compensation statute does not place a higher bar of proof for emergency 
responders claiming benefits for trauma-induced mental injuries suffered on the job than 
workers in other roles with identical injuries. Iowa Code § 85.3(1) establishes a worker’s 
eligibility to receive compensation if a personal injury “aris[es] out of and in the course of 
employment.”  

With regard to purely mental injuries, those that do not have an associated physical injury, 
a claimant must prove both medical causation and legal causation. Medical causation is 
that the mental condition was in fact caused by employment activities. Legal causation, 
however, requires a claimant to show that the mental injury resulted from “workplace 
stress of a greater magnitude than the day-to-day mental stresses experienced by other 
workers employed in the same or similar jobs, regardless of their employer.” Dunlavey v. 
Economy Fire & Casualty Co., 526 N.W.2d 853, 858. However, when the mental injury is 
based on a sudden traumatic event that comes from an unexpected cause or unusual 
strain, the courts have said that the legal causation standard is met. See Brown v. Quik 
Trip Corp., 641 N.W.2d 725, 729.  

The Tripp case defined a new test for what qualifies as an unexpected cause or unusual 
strain. Mandy Tripp worked as an emergency dispatcher for 16 years until she developed 
PTSD from a disturbing call from a mother reporting the murder of her baby. At the hearing 
before the Deputy Workers’ Compensation Commissioner, the defense counsel 
presented multiple witnesses who worked as dispatchers who also reported receiving 
calls of infant deaths. The deputy commissioner denied the petition for benefits because 
dispatchers “routinely take calls involving death and traumatic injuries” and that “Tripp 
failed to prove the call was unusual or unexpected.”  

However, the Iowa Supreme Court said that the ruling unduly placed upon first 
responders a burden of proving hyper-unexpected causes and hyper-unusual strains to 
qualify for benefits that less hazardous professions receive under a much lower bar. The 
court put forth a new test which states, “when a purely mental injury is traceable to a 
readily identifiable work event, the claimant proves legal causation by meeting the test 
we set forth in Brown by analyzing the unexpected or unusual nature of the injury inducing 
event without regard to the claimant's own particular duties.” In other words, no longer 
are claimants required to prove unexpected causes or unusual strains against their 
particular duties, but against the general population.  

Tripp v. Scott Emergency Commc’n and Iowa Municipalities Workers’ Comp. Assoc., -- 
N.W.2d --, 2022 WL 1815223 (Iowa 2022).  
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Q: Is third party tort recovery subject to reimbursement?   

A: Yes, under Iowa Code 85.22(1), the entire third-party tort recovery is subject to 
reimbursement.  

In McKoy v. Twin City, claimant was paid workers' compensation benefits for medical care 
and disability in the amount of $148,501.60.  She subsequently pursued a third-party tort 
claim and settled with those parties for $175,000.  The insurance carrier filed an action 
under 85.22, seeking reimbursement of the entire amount of the workers' compensation 
settlement less a pro rata share of attorney's fees.  Claimant contested this action, 
arguing that the tort settlement represented a payment for pain and suffering and thus 
was not subject to reimbursement under 85.22.  The deputy commissioner disagreed and 
awarded $116,666.67 to the employer.  The commissioner affirmed this order. The court 
noted Sourbier v. State, 498 N.W.2d 720, 723 (Iowa 1993), stating “the Supreme Court 
had squarely addressed this question and concluded that the ‘statute allows the employer 
or insurer to be reimbursed out of damages for pain and suffering because such 
construction furthers the purpose of the statute’."  The court found no reason that Sourbier 
would not apply to this case and upheld the decision of the agency and district court.  The 
court specifically concluded that pain and suffering awards can be reimbursed under 
85.22.  The court also rejected claimant's argument that the release precluded 
reimbursement and found that since the insurance carrier on the workers' compensation 
claim had not signed the release, there was no way it could be bound by that document 
and is therefore entitled to reimbursement.  

McKoy v. Twin City Fire Ins. Co. and ITA Group, Inc., No. 22-1787 (Iowa Ct. App. Dec. 
20, 2023). 

 

 

 

 

 

 

 

 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 
not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 
to determine the rights, obligations and options of a specific situation.  
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OKLAHOMA WORKERS’ COMPENSATION 
FOR ACCIDENTS OCCURRING ON OR AFTER 5/28/2019 

 

I. JURISDICTION – (85A O.S. § 3) 

A. Act will apply where: 

1. Injuries received and occupational diseases contracted in Oklahoma. 

2. Contract of employment made in Oklahoma and employee was acting in the 
course of such employment under the discretion of the employer. 

3. Claimant may not receive workers’ compensation benefits in Oklahoma if claimant 
filed a claim in another jurisdiction unless the WCC determines there is a change 
of circumstances that create a good cause. Claimant cannot receive duplicate 
benefits. Oklahoma time limitations still apply per Section 69. 

II. ACCIDENTS - (85A O.S. § 2): 

A. Compensable Injury: 

1. Compensable injury is defined as damage or harm to the physical structure of the 
body or prosthetic appliance including eyeglasses, contact lenses or hearing aids 
of which the major cause is either accidental, cumulative trauma or occupational 
disease arising out of the course and scope of the employment. 

2. The accident should be unintended, unanticipated, unforeseen, unplanned and 
unexpected; occur at a specifically identifiable time and place; occur by chance 
from unknown cause; is independent of sickness, mental incapacity, body infirmity 
or other cause. 

3. Compensable injury shall be established by objective medical evidence. 

4. An employee has to prove by a preponderance of the evidence that he or she 
suffered a compensable injury. 

5. Benefits shall not be payable for condition which results from a non-work- related 
independent intervening cause following a compensable injury which prolongs 
disability, aggravation or requires treatment. 

B. Consequential injury: 

1. Injury or harm to a part of the body that is a direct result of the injury or medical 
treatment to the body part originally injured in the claim. 

C. Cumulative trauma: 

1. The combined effect of repetitive physical activities expending over a period of 
time in the course and scope of claimant’s employment. Cumulative trauma shall 
have resulted directly and independently of all other causes. There is no minimum 
time of employment or injurious exposure requirement for a compensable injury. 
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III. NOTICE - (85A O.S. §§ 67-68): 

A. Cumulative Trauma and Occupational Disease Notice: 

1. Written notice must be given to the employer of occupational disease or cumulative 
trauma by the employee within six (6) months after first distinct manifestation of 
disease or cumulative trauma or within six (6) months after death. 

B. Single Event Notice: 

1. Unless an employee gives oral or written notice to the employer within 30 days of 
the date the injury occurs, there will be a rebuttable presumption that the injury is 
not work related. 

C. Rebuttable Presumption: 

1. Unless an employee gives oral or written notice to the employer within 30 days of 
the employee’s separation from employment, there is a rebuttable presumption 
that the occupational disease or cumulative trauma did not arise out of or in the 
course of the employment. 

IV. EMPLOYER’S NOTICE TO THE COMMISSION (85A O.S. § 63): 

A. Within ten days of the date of receipt of notice or knowledge of injury or death, the 
employer must send the Commission a report providing factual information regarding 
the parties and injury. 

1. CC – FORM 2 

V. CLAIM FOR COMPENSATION – (85A O.S. § 111(A)): 

A. Any claim for any benefit under this act is commenced with the filing of an Employee's 
First Notice of Claim for Compensation by the employee with the Workers' 
Compensation Commission. 

1. CC – FORM 3 

VI. EMPLOYER’S ACCEPTANCE OR CONTROVERSION OF CLAIM – (85A O.S. § 
111(B)): 

A. If an employer controverts any issue related to the Employee’s First Notice of Claim 
for Compensation, the employer must file a Notice of Contested Issues on a form 
prescribed by the Commission. 

1. CC – FORM 2A – Not required to be submitted 

VII. MEDICAL TREATMENT - (85A O.S. § 50): 
A. The employer has the right to choose the treating physician or chiropractor. 

B. If the employer fails or neglects to provide medical treatment within five days after 
actual knowledge is received of the injury, the employee may select the treating 
physician at the expense of the employer. 

C. Diagnostic testing shall not be performed shorter than six months from the date of the 
last test without good cause shown. 

D. Unless recommended by a treating physician, chiropractor, or an independent medical 
examiner, continued medical maintenance should not be awarded by the Commission. 
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E. An employee claiming benefits under this Act shall submit him/herself to medical 
examination, otherwise rights and benefits shall be suspended. 

F. Mileage is reimbursed to the claimant for mileage in excess of 20 miles not to exceed 
600 miles. 

G. Payment for medical care as required by this Act is due within 45 days of receipt by 
the employer or insurance carrier of a completed and accurate invoice unless there is 
a good faith reason to request additional information. Thereafter, the Commission may 
assess a penalty of up to 25% of any amount due under the fee schedule that remains 
unpaid on the finding by Commission that no good faith existed for the delay. A pattern 
of willfully and knowingly delaying payments can result in a civil penalty of not more 
than $5,000.00. 

H. If an employee misses a scheduled appointment with a physician or chiropractor, the 
employer’s insurance company shall pay the physician or chiropractor a reasonable 
charge determined by the Commission for the missed appointment. In absence of a 
good faith reason for missing the appointment, the Commission shall have the 
employee reimburse the employer and insurance carrier. 

VIII. VOCATIONAL REHABILITATION – (85A O.S. § 45): 

A. An injured employee who is eligible for permanent partial disability under this section 
is entitled to receive vocational rehabilitation services. Vocational rehabilitation 
services and training shall not exceed a period of 52 weeks. 

B. On application of either party or by order of an ALJ the Vocational Rehabilitation 
Director shall assist the Commission to determine if a claimant is appropriate to receive 
vocational rehabilitation services. If appropriate, the ALJ can refer the employee for an 
evaluation. The cost of evaluation shall be paid by the employer. If following the 
evaluation, the employee refuses services, or training ordered by the ALJ or fails to 
make a good faith attempt in vocational rehabilitation, the cost of the evaluation and 
services or training may, in the discretion of the ALJ, be deducted from any remaining 
PPD award. 

C. Request for vocational services must be filed within 60 days of permanent restrictions. 

D. If retraining requires residence away from employee’s residence, reasonable room, 
board, tuition and books shall be paid. 

E. If the employee is actively and in good faith participating in a retraining program to 
determine permanent total disability, he may be entitled to 52 weeks of temporary total 
disability benefits, plus all tuition and vocational services. The employer or employer’s 
insurance carrier may deduct the amount paid in tuition from compensation awarded 
to the employee. 
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IX. AVERAGE WEEKLY WAGE – (85A O.S. 59): 

A. Average weekly wage is determined by dividing the gross wages by the number of 
weeks of employment for maximum of 52 weeks. 

B. If an injured employee works for wages by the job, the average weekly wage is 
determined by dividing the earnings of the employee by the number of hours required 
to earn the wage, then multiplying the hourly rate by the number of hours in a full time 
work week for employment. 

X. DISABILITY BENEFITS 

A. Temporary Total Disability (85A O.S. § 45/ §62) If the injured worker is temporarily 
unable to perform his job or any alternative work, he is entitled to receive compensation 
equal to 70% of his average weekly wage. 

1. Maximum TTD is 156 weeks. 

2. TTD is not paid for the first three (3) days of the initial period of TTD. 

3. TTD shall not exceed 8 weeks for nonsurgical soft tissue injuries regardless of the 
number of body parts. 

a. If a claimant receives an injection or injections, they should be entitled to 
additional 8 weeks of TTD. 

b. Injection shall not include facet injections or IV injections. 

4. If there is a surgical recommendation the injured employee can be entitled to an 
additional 16 weeks of TTD. If the surgery is not performed within 30  days of 
approval by the employer’s insurance carrier and the delay is caused by the 
employee acting in bad faith, the benefits for the extended period shall be 
terminated and reimbursed all TTD beyond 8 weeks. 

5. Soft tissue includes but is not limited to sprains, strains, contusion, tendinitis and 
muscle tears, cumulative trauma is considered soft tissue unless corrective 
surgery is necessary. 

a. Soft tissue does not include injury or disease to the spine, disks, nerves or 
spinal cord where corrective surgery is performed, many brain or closed head 
injuries as evidenced by sensory or motor disturbance, communication 
disturbance, disturbances of cerebral function, neurological disorders or other 
brain and closed head injuries at least as severe in nature as above, and any 
joint replacement. 

6. If the Administrative Law Judge finds a consequential injury, the claimant may 
receive an additional period of 52 weeks of TTD; such finding shall be by clear and 
convincing evidence. 

7. If the employee is released by the treating physician for all body parts, misses 
three (3) consecutive medical treatment appointments without valid excuse, fails 
to comply with medical orders of the treating physician or abandons care, the 
employer may terminate TTD by giving notice to the employee or their counsel. 

8. If employee objects to determination of TTD, the Commission shall set a hearing 
within 20 days to determine if TTD should be reinstated. 
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9. If otherwise qualified according to the provisions of this act, PTD benefits may be 
awarded to an employee who has exhausted the maximum TTD even though the 
employee has not reached MMI. 

10. Benefits under this subsection shall be permanently terminated by order of the 
Commission if the employee is noncompliant or abandons treatment for sixty (60) 
days, or if benefits under this subsection have been suspended under this 
paragraph at least two times. 

11. An employee who is incarcerated shall not be eligible to receive temporary total 
disability benefits under this title. Any medical benefits available to an incarcerated 
employee shall be limited by other provisions of this title in the same manner as 
for all injured employees. 

B. Temporary partial disability (85A O.S. § 45): 

1. If claimant is only able to work part-time, he can receive the greater of 70% of the 
difference between the pre-injury average weekly wage and the weekly wage for 
performing alternative work but only if his or her weekly wage in performing the 
alternative work is less than the TTD rate. 

2. If the employee refuses alternative work, they are not entitled to temporary total or 
temporary partial disability benefits. 

3. TPD benefits are limited to 52 weeks. 

C. Permanent Partial Disability (85A O.S. § 45-46): 

1. Permanent Partial Disability may not exceed 100% of the body part or body as a 
whole. (The language indicating that surgical body parts are not included is no 
longer in the Workers’ Compensation Act) 

2. A physician’s opinion of the nature and extent of permanent partial disability 
benefits to parts of the body other than scheduled members, must be based solely 
on criteria established under the 6th edition of the AMA Guides. All parties may 
submit a report from an evaluating physician. 

3. Permanent disability should not be allowed to a body part for which no medical 
treatment has been received. 

4. Permanent partial disability shall be 70% of the average weekly wage, not to 
exceed $375.00 per week. PPD increased to Three Hundred Seventy-Five Dollars 
($375.00) per week on July 1, 2025. For injuries that occurred on May 28, 2019 to 
June 30, 2021, the maximum rate should not exceed $350.00 per week. For 
injuries that occurred from July 1, 2021 to June 30, 2025, the maximum rate should 
not exceed $360.00 per week.   

5. Maximum permanent disability is 360 weeks to the body as a whole. 

6. In the event there exists a previous PPD, including non-work related injury or 
condition which produces PPD and the same is aggravated or accelerated by an 
accidental personal injury or occupational disease, compensation for PPD shall be 
only for such amount as was caused by such accidental personal injury or 
occupations disease and no additional compensation shall be allowed for the pre-
existing PPD or impairment. 
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7. An employee cannot receive payment on two permanent partial disability orders at 
the same time. 

8. Permanent partial disability for amputation or permanent total loss of a scheduled 
member shall be paid regardless of whether or not claimant returns to work in 
his/her pre-injury or equivalent job. 

D. Permanent Total Disability (85A O.S. § 45): 

1. 70% of the average weekly wage not to exceed the maximum TTD rate for the 
DOA. 

2. Benefits are payable until claimant reaches the age maximum of social security 
retirement benefits or for period of 15 years whichever is longer. 

3. If claimant dies of causes unrelated to the injury or illness, benefits cease on the 
date of death. 

4. Any person entitled to revive the claim shall receive a one time lump sum payment 
equal to 26 weeks of permanent total disability benefits. 

5. In the event the Commission awards both permanent partial disability and 
permanent total disability, permanent total disability does not start until permanent 
partial disability benefits have been paid in full. 

6. Permanent total disability benefits may be awarded to an employee who has 
exhausted the maximum period of temporary total disability even though the 
employee has not reached MMI. 

7. The Commission shall annually review the status of an employee receiving 
permanent total disability benefits against the last employer and shall require the 
employee to file an affidavit noting that he/she has not returned to gainful 
employment and is not able to return to gainful employment. Failure to file the 
affidavit shall result in suspension of benefits which can be reinstated. 

8. Benefits for a single event injury are determined by the law in effect at the time of 
the injury. Benefits for cumulative trauma or occupational disease or illness are 
determined by the law in effect at the time the employee knew or reasonably should 
have known of the injury. Benefits for death are determined at the time of death. 

E. Disfigurement (85A O.S. § 45): 

1. Maximum disfigurement is $50,000.00. 

2. No award for disfigurement shall be entered until 12 months from the injury unless 
the treating physician deems the wound or incision to be fully healed. 

F. Revivor of PPD(85A O.S.§71 (E)):  

1. No compensation for disability of an injured employee shall be payable for any 
period beyond his or her death; provided, however if an injured employee is 
awarded compensation for permanent partial disability by final order and then dies, 
a reviver action may be brought by the injured employee’s spouse, child or children 
under disability as defined in Section 67 but limited to the number of weeks of 
disability awarded to the injured employee minus the number of weeks of benefits 
paid for the PPD to the injured worker at the time of the death of the injured 
employee. An award of compensation for PPD may be made after the death of the 
injured employee. Such reviver action may be brought only by the injured 
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employee’s spouse, minor child or children under Section 67. 

XI. DEATH BENEFITS - (85A O.S. § 47): 

A. If death does not arise within one year from the date of accident or within the first three 
years of the period for compensation payments fixed by the compensation judgment, 
a rebuttable presumption shall arise that the that the death did not result from the injury. 

B. A Common law spouse shall not be entitled to benefits unless he/she obtains an order 
form the Commission ruling that a common-law marriage existed. The Commission’s 
ruling shall be exclusive regardless of any district court decision. 

C. A surviving spouse is entitled to a lump sum payment of $100,000.00, weekly checks 
at 70% of the average weekly wage, and a 2-year indemnity benefit upon remarriage. 

D. Children get $25,000.00 lump sum and 15% of the average weekly wage up to two 
children. If more than two children they divide $50,000.00 equally, and split 30% of the 
average weekly wage equally. If there are children but no surviving spouse, each child 
$25,000.00 and 50% of the average weekly wage to each child. I more than two 
children, this is split equally, not to exceed $150,000.00 maximum lump sum benefit. 

E. Funeral expenses shall not exceed $10,000.00. 

XII. SUBROGATION 

A. Primary Contractor Liability (85A O.S. § 36): 

1. If a subcontractor fails to secure compensation required by this act, the primary 
contractor shall be liable for compensation to the employees of the subcontractor 
unless there is an intermediate subcontractor who has workers’ compensation 
coverage. In this event the primary contractor would have a cause of action against 
the subcontractor to recover compensation paid. 

B. Third Party Liability (85A O.S. § 43): 

1. The making of a claim for compensation against an employer or carrier for injury 
or death by an employee, shall not affect the right of the employee to have a cause 
of action against a third party. 

2. The employer or employer’s carrier shall be entitled to reasonable notice and 
opportunity to join the third part action. 

3. If the employer or carrier join the third party action for injury or death, they shall be 
entitled to a first lien of 2/3 of the net proceeds recovered in the action that remain 
after payment of reasonable cost of collection. 

4. An employer or carrier, liable for compensation under this act shall have the right 
to maintain an Action in Tort against any third party responsible for injury or death; 
however, the employer or carrier shall notify the claimant in writing that the 
claimant has right to hire a private attorney and pursue benefits. 
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XIII. PROCEDURE 

A. Workers’ Compensation Commission Proceedings (85A O.S. § 72): 

1. In making investigation or inquiry or conducting a hearing, the Administrative Law 
Judge and Commission shall not be bound by technical or statutory rules of 
evidence of by technical or formal rules of procedure except provided by this act. 

2. Hearings to be Public – Records. 

a. Hearings before the Commission shall be open to the public and shall be 
stenographically reported. The Commission is authorized to contract for the 
reporting of the hearings. 

b. The Commission shall, by rule, provide for the preparation of a record of all 
hearings and other proceedings before it. 

c. The Commission shall not be required to stenographically report or prepare a 
record of joint petition hearings. (Editor’s note: The joint petition record has 
always been used to protect the employer as to the terms of the joint petition. 
It would be my recommendation to continue making a record for joint petitions 
so all parties are clear about the terms of the settlement and the rights the 
claimant is waiving.) 

d. All oral and documentary evidence shall be presented to the ALJ during the 
initial hearing on a controverted claim. Medical reports shall be furnished to 
opposing party at least 7 days prior to the hearing. Witness shall be exchanged 
7 days prior to hearing. 

e. Expert testimony should not be allowed unless it satisfies the requirements of 
Federal Rules of Evidence 702. 

B. Workers’ Compensation Commission Powers (85A O.S. § 73): 

1. The Commission shall have the power to preserve and enforce order during, or 
proceeding before it, issue subpoenas, administer oaths and compel attendance 
and testimony as well as production of documents. Any person or party failing to 
take the oath, attend, produce documents or comply with final judgment of 
Administrative Law Judge or Commission or willfully refuses to pay uncontroverted 
medical or related expenses within 45 days can be held in contempt and fined up 
to $10,000.00. 

C. Appeals (85A O.S. § 78): 

1. Any party feeling aggrieved by a judgment decision or award made by 
Administrative Law Judge may within 10 days of issuance appeal to the Workers’ 
Compensation Commission. The Commission may reverse, modify or affirm the 
decision that was against the clear weight of evidence or contrary to law. 

2. The judgment decision or award of the Commission shall be final and conclusive 
on all questions within its jurisdiction between the parties unless an action is 
commenced with the Supreme Court within 20 days of the award or decision. 
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D. Certification to District Court (85A O.S. § 79): 

1. If an employee fails to comply with final compensation judgment or award, any 
beneficiary may file a certified copy of the judgment or award in the office of the 
district court of any county in this state where any property of the employer may 
be found. 

E. Workers’ Compensation Commission – Limited Review of Compensation Judgment 
(85A O.S. § 80): 

1. Except in the case of joint petition settlement, the Commission may review a 
compensation judgment, award or decision any time within six (6) months of 
termination of the compensation fixed in the original compensation judgment or 
award on the Commission’s own motion or application of either party, on the 
ground of a change of physical condition or on proof of erroneous wage rate. On 
review, the Commission may make judgment or award terminating, continuing, 
decreasing or increasing the compensation previously awarded subject to the 
maximum limits provided for this in Act. 

XIV. DEFENSES 

A. "Course and scope of employment" (85A O.S. §2(13)): Injury must derive from an 
activity of any kind or character for which the employee was hired and that relates to 
and derives from the work, business, trade or profession of an employer, and is 
performed by an employee in the furtherance of the affairs or business of an employer. 
The term includes activities conducted on the premises of an employer or at other 
locations designated by an employer and travel by an employee in furtherance of the 
affairs of an employer that is specifically directed by the employer. This term does not 
include: 

1. An employee's transportation to and from his or her place of employment, 

2. Travel by an employee in furtherance of the affairs of an employer if the travel is 
also in furtherance of personal or private affairs of the employee, 

3. Any injury occurring in a parking lot or other common area adjacent to an 
employer's place of business before the employee clocks in or otherwise begins 
work for the employer or after the employee clocks out or otherwise stops work for 
the employer unless the employer owns or maintains exclusive control over the 
area or 

4. Any injury occurring while an employee is on a work break, unless the injury occurs 
while the employee is on a work break inside the employer's facility or in an area 
owned by or exclusively controlled by the employer and the work break is 
authorized by the employer’s supervisor. 

B. Injury to any active participant in assaults or combats which, although they may occur 
in the workplace, are the result of non-employment-related hostility or animus of one, 
both, or all of the combatants and which assault or combat amounts to a deviation from 
customary duties; provided, however, injuries caused by horseplay shall not be 
considered to be compensable injuries, except for innocent victims (85A O.S. 
§2(9)(b)(1)).
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C. Injury incurred while engaging in or performing or as the result of engaging in or 
performing any recreational or social activities for the employee's personal pleasure 
(85A O.S. §2(9)(b)(2)), 

D. Injury which was inflicted on the employee at a time when employment services were 
not being performed or before the employee was hired or after the employment 
relationship was terminated(85A O.S. §2(9)(b)(3)), 

E. Intoxication - Injury where the accident was caused by the use of alcohol, illegal drugs, 
or prescription drugs used in contravention of physician's orders (85A O.S.§2(9)(b)(4)). 
If a biological specimen is collected within twenty-four (24) hours of the employee being 
injured or reporting an injury, or if at any time after the injury a biological specimen is 
collected by the Oklahoma Office of the Chief Medical Examiner if the injured employee 
does not survive for at least twenty-four (24) hours after the injury and the employee 
tests positive for intoxication, an illegal controlled substance, or a legal controlled 
substance used in contravention to a treating physician's orders, or refuses to undergo 
the drug and alcohol testing, there shall be a rebuttable presumption that the injury 
was caused by the use of alcohol, illegal drugs, or prescription drugs used in 
contravention of physician's orders. This presumption may only be overcome if the 
employee proves by clear and convincing evidence that his or her state of intoxication 
had no causal relationship to the injury. 

F. Major Cause - Any strain, degeneration, damage or harm to, or disease or condition 
of, the eye or musculoskeletal structure or other body part resulting from the natural 
results of aging, osteoarthritis, arthritis, or degenerative process including, but not 
limited to, degenerative joint disease, degenerative disc disease, degenerative 
spondylosis/spondylolisthesis and spinal stenosis (85A O.S. §2(9)(b)(5)). 

1. "Major cause" means more than fifty percent (50%) of the resulting injury, disease 
or illness. A finding of major cause shall be established by a preponderance of 
the evidence. A finding that the workplace was not a major cause of the injury, 
disease or illness shall not adversely affect the exclusive remedy provisions of 
this act and shall not create a separate cause of action outside this act 

G. Preexisting condition - except when the treating physician clearly confirms an 
identifiable and significant aggravation incurred in the course and scope of 
employment (85A O.S. §2(9)(b)(6)). 

H. Mental Injury or Illness (85A O.S. § 13): 

1. A mental injury or illness is not a compensable injury unless caused by a physical 
injury to the employee, and shall not be considered an injury arising out of and in 
the course and scope of employment or compensable unless demonstrated by a 
preponderance of the evidence 

a. Physical injury limitation shall not apply to any victim of a crime of violence, law 
enforcement officer, paid or volunteer firefighter, emergency technician, or 
volunteer firefighter, who suffers PTSD while responding to an emergency. 

2. No mental injury or illness under this section shall be compensable unless it is also 
diagnosed by a licensed psychiatrist or psychologist and unless the diagnosis of the 
condition meets the criteria established in the most current issue of the Diagnostic and 
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Statistical Manual of Mental Disorders. 

3. Where a claim is for mental injury or illness, the employee shall be limited to 
twenty-six (26) weeks of disability benefits unless it is shown by clear and 
convincing evidence that benefits should continue for a set period of time, not to 
exceed a total of fifty-two (52) weeks. 

4. In cases where a first responder receives benefits for a mental injury or illness with 
no physical injury who, after reaching MMI, is unable to perform the essential 
functions of his employment position and who is not eligible to receive disability 
retirement through his pension or retirement system shall be eligible to be awarded 
permanent disability not to exceed $50,000. 

5. In cases where death results directly from the mental injury or illness within a 
period of one (1) year, compensation shall be paid the dependents as provided in 
other death cases under this act. 

a. Death directly or indirectly related to the mental injury or illness occurring one 
(1) year or more from the incident resulting in the mental injury or illness shall 
not be a compensable injury. 

I. Heart claims (85A O.S. § 14): 

1. A cardiovascular, coronary, pulmonary, respiratory, or cerebrovascular accident or 
myocardial infarction causing injury, illness, or death is a compensable injury only 
if, in relation to other factors contributing to the physical harm, the course and 
scope of employment was the major cause. 

2. An injury or disease included in subsection A of this section shall not be deemed 
to be a compensable injury unless it is shown that the exertion of the work 
necessary to precipitate the disability or death was extraordinary and unusual in 
comparison to the employee's usual work in the course of the employee's regular 
employment, or that some unusual and unpredicted incident occurred which is 
found to have been the major cause of the physical harm. 

J. Notice - (85A O.S. § 67-68) 

1. Single event Notice – Unless an employee gives oral or written notice to the 
employer within 30 days of the date of injury occurs, there will be a rebuttable 
presumption that the injury is not work related. 

2. Cumulative/Occupational Notice – written notice must be given to the employer of 
occupational disease or cumulative trauma by the employee within 6 months after 
the first distinct manifestation of the disease or cumulative trauma. Unless an 
employee gives oral or written notice to the employer within thirty (30) days of the 
employee's separation from employment, there shall be a rebuttable presumption 
that an occupational disease or cumulative trauma injury did not arise out of and 
in the course of employment. Such presumption must be overcome by a 
preponderance of the evidence. 

K. Statute of Limitations – (85A O.S. § 69): 

1. Other than occupational disease, a claim for benefits under this Act shall be barred 
unless it is filed with the Commission within one year from the date of injury or 
within 6 months from the date of the last issuance of benefits. A claim for 
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occupational disease or occupational infection shall be barred unless it is filed 
within two years from the date of last injurious exposure. 

2. A claim for compensation for disability on account of silicosis or asbestosis shall 
be filed with the Commission one (1) year after the time of disablement and the 
disablement shall occur within three (3) years from the last date of injurious 
exposure. 

3. A claim for compensation for death benefits shall be barred unless it is filed within 
two (2) years from the date of death. 

4. If a claim for benefits has been timely filed under section and the employee does 
not: A) make a good-faith request for a hearing to resolve a dispute regarding the 
right to receive benefits, including medical treatment, under this title within six (6) 
months of the date the claim is filed, or B) receive or seek benefits, including 
medical treatment, under this title for a period of six (6) months, then on motion by 
the employer, the claim shall be dismissed with prejudice. 

5. Replacement of medical supplies or prosthetics shall not toll the statute of 
limitations. 

6. Failure to file a claim within the period prescribed in subsection A of this section 
shall not be a bar to the right to benefits hereunder unless objection to the failure 
is made at the first hearing on the claim in which all parties in interest have been 
given a reasonable notice and opportunity to be heard by the Commission. 

7. Any claimant may, upon the payment of the Workers' Compensation Commission's 
filing fee, dismiss any claim brought by the claimant at any time before final 
submission of the case to the Commission for decision. Such dismissal shall be 
without prejudice unless the words "with prejudice" are included in the order. If any 
claim that is filed within the statutory time permitted by Section 18 of this act is 
dismissed without prejudice, a new claim may be filed within one (1) year after the 
entry of the order dismissing the first claim even if the statutory time for filing has 
expired. 

 

 

 

 

 

 

 
Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general informational 
purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is not inclusive of all exceptions and 
requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice to determine the rights, obligations and options of 
a specific situation. 
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RECENTLY ASKED QUESTIONS IN OKLAHOMA  

FROM ISSUES ADDRESSED IN RECENT OKLAHOMA CASES  

Q. May a claim be dismissed if a claimant does not continue to seek or receive benefits 
for a period of six (6) months?  

A. Maybe. In Butzbach v. OBI Holding Company, the claimant filed a workers’ compensation 
claim and failed to seek or receive benefits, including medical treatment, for a period of 
more than six months. Claimant alleges a work-related injury occurred on June 19, 2022, 
and filed a Claim for Compensation on August 31, 2022. Various hearings were held, and 
claimant was evaluated by an Independent Medical Examiner on several occasions. The 
claimant’s last exam with the Independent Medical Examiner occurred on March 15, 
2023. After that, nothing occurred in the matter until employer moved to dismiss on 
November 7, 2023. Allegedly, during that gap, claimant was seeking medical treatment 
outside the Commission system. However, the claimant failed to provide evidence of that 
medical treatment and therefore failed to satisfy the requirements of 85A § 69(A)(4). The 
ALJ denied the motion to dismiss for failure to prosecute. The employer appealed to the 
Commission which affirmed.  

 On appeal to the Supreme Court, the employer argued that 85A § 69(A)(4) requires 
dismissal when there is any six-month period where the claimant fails to file a request for 
benefits or receive or seek benefits. The case is now pending for decision by the 
Oklahoma Supreme Court.  

 OBI Holding Co. v. Shaneese Schultz-Butzbach, No. 122,347 (pending).  

Q. Do district courts have the sole jurisdiction to try retaliatory discharge claims, 
including wrongful workers’ compensation retaliation, even when there is an 
arbitration agreement between the employer and employee?  

A. Yes. In Mathis v. Kerr, Spencer Mathis worked as a local delivery contractor for Amazon. 
While delivering packages, a large dog bit Mathis on the knee. He filed a workers’ 
compensation claim. After returning to work he continued to suffer knee pain, so he asked 
to be placed on routes that would require less climbing in and out of the truck. The 
employer, Kerr, promised to give him those routes. Mathis alleged that Kerr told the 
dispatcher to assign Mathis the most difficult routes, and sought to make Mathis drop his 
workers’ compensation claim. He further alleged that Kerr asked another employee, 
Fenstermaker, to encourage Mathis to drop his workers' compensation claim. A few days 
later, Kerr fired both Mathis and Fenstermaker. 

The employees brought wrongful workers’ compensation retaliation claims, among 

others. Kerr filed a motion to compel arbitration pursuant to both employees’ arbitration 

agreements. The District Court granted the motion to compel, and the Court of Civil 

Appeals affirmed. The Supreme Court reversed the judgment and held that their claims 

for workers’ compensation retaliation had to be resolved exclusively in district courts 

because the employees were exempted from federal arbitration law, and state law 

precluded arbitration of workers’ compensation retaliation claims.  

Mathis v. Kerr, 2024 OK 52.  
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Q. Does the OK Governmental Tort Claims Act prevent recovery by an injured 

employee against state or political subdivisions of Oklahoma when the underlying 

loss is covered by workers’ compensation benefits?  

A. Yes. In Jackson County Emergency Medical Service v. Kirkland, an ambulance driven by 

Dora Handcock collided with a highway tollbooth injuring Shannon Garst, the tollbooth 

operator. Garst filed a workers’ compensation claim and a tort claim against the Jackson 

County Emergency Medical Service District and the ambulance driver. Garst received 

workers’ compensation benefits. The Court found that the Jackson County Emergency 

Medical Service District was a governmental entity and was subject to immunity from 

liability to the same extent as municipalities or counties enjoy such immunity as set out in 

the Oklahoma Governmental Tort Claims Act. After examining the Oklahoma 

Governmental Tort Claims Act, the Oklahoma Supreme Court held that the Tort Claims 

Act precluded Garst’s negligence lawsuit because workers’ compensation benefits had 

already been awarded.  

Jackson County Emergency Medical Service District v. Kirkland, 2024 OK 4. 

Q.  Is an employee entitled to TTD benefits even though he previously resigned his 

position with employer? 

A.  No. In Oakes v. City of Stillwater, the claimant suffered a work accident on 6/17/2021. 

Claimant underwent knee surgery in August 2021 and was on light duty computer work 

at the City until released to full duty on 10/5/2021. However, on 10/21/2021, he voluntarily 

resigned and went to work another job in California. He continued to visit Oklahoma in 

2022 for medical treatment related to his work injury. Claimant subsequently quit his 

California job and moved back to Oklahoma. In July 2022, claimant had no work 

restrictions and applied for a position with the City. The City decided not to hire him. In 

August 2022, claimant’s provider changed his work restrictions to sit down work only. In 

September 2022, claimant underwent a partial knee replacement. In February 2023, 

claimant was released to work with temporary restrictions of no crawling, kneeling, 

squatting, or climbing. The City moved to terminate TTD benefits following that work 

release. The ALJ found that since the City did not offer Claimant a light duty position, they 

were required to pay him TTD benefits. The Commission reversed and held that an 

employer does not have a legal obligation to offer light duty work to an employee that 

voluntarily quit, and the employer had no obligation to pay TTD. The Court of Civil Appeals 

agreed with the Commission and held that the City of Stillwater had no obligation to 

extend an offer of alternative work to Claimant prior to terminating payment of TTD 

benefits upon Claimant’s release to light-duty work in February 2023 because Claimant 

voluntarily resigned his position with the City.  

Oakes v. City of Stillwater, 2025 OK CIV APP 11.  
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Q. Can the Workers' Compensation Court of Existing Claims order Continued Medical 

Maintenance that is reasonable and necessary to maintain Claimant’s condition 

resulting from the compensable injury without the Claimant first proving a change 

of condition? 

A. Yes. In Prewitt v. QuikTrip Corporation, the Claimant sustained a compensable injury to 

the low back in 2012. QuikTrip provided medical treatment. In February 2014, the Court 

of Existing Claims awarded the Claimant PPD benefits and provided that the Employer 

shall provide the Claimant with reasonable and necessary Continued Medical 

Maintenance (CMM) for pain management and shall pay all reasonable and necessary 

medical expenses incurred by the Claimant as a result of the work injury. In 2016, the 

Claimant and Dr. Wallace began discussing the option of using a spinal cord stimulator 

for pain management. In May 2016, the Claimant filed a motion to reopen on change of 

condition for the worse. The Claimant underwent revision surgery, and the Court awarded 

the Claimant additional PPD benefits and CMM of prescription medications.  

In July 2022, the Claimant filed a motion to set for trial, seeking the Court’s authorization 

to place a spinal cord stimulator as CMM. The Court of Existing Claims denied that 

request. The Claimant appealed. The Court of Civil Appeals reversed the Court of Existing 

Claims. It held that the Claimant could seek CMM from the Court without proving the 

Claimant had a change of condition for the worse. Rather, the CMM by statute could 

include any medical treatment that is reasonable and necessary to maintain claimant’s 

condition resulting from the compensable injury after reaching maximum medical 

improvement (MMI). Since the Claimant was at MMI, the Claimant could seek medical 

treatment in the form of a spinal cord stimulator after showing it would be reasonable and 

necessary to maintain Claimant’s condition.  

Prewitt v. QuikTrip Corp., 2024 OK CIV APP 9.  

Q. Is the Multiple Injury Trust Fund required to cover a claimant’s injuries when 

claimant has suffered multiple injuries at work all at the same employer?  

A. Yes. In Stricklen v. Multiple Injury Trust Fund, the Claimant had four workers’ 

compensation injuries during the 20 years he was employed at the Grand River Dam 

Authority. After his last injury claim was adjudicated, he filed a claim for permanent total 

disability (PTD) from the Multiple Injury Trust Fund. The MITF argued that for it to be 

liable, there had to be previously adjudicated injuries and then another adjudicated injury 

at a different and subsequent employer. The MITF argued that since all of claimant’s 

adjudicated injuries occurred at the same employer, the MITF could not be held liable. 

The ALJ agreed with the MITF and dismissed the claim. The Commission affirmed the 

dismissal. The Supreme Court reversed and held that the MITF was required to cover the 

injury. The Court reasoned that the Grand River Dam Authority qualified as a “subsequent 

employer” because the when the phrase “subsequent employer” is read in the context of 

the statute and paired with legislative history, the legislature did not mean to shift liability 

to the employer, nor to decrease liability for the MITF. Rather, the legislature intended 
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“subsequent employer” to mean the employer at the time of employee’s subsequent 

injury.  

Stricklen v. Multiple Injury Trust Fund, 2024 OK 1.  

Q. Does a claimant with compensable injuries that occurred under the pre-2014 
workers’ compensation act, and injuries that occurred after the 2014 AWCA, have 
a right to 100% impairment even if they must receive more than 350 weeks of PPD 
benefits? 

A.  Yes. In Cantwell v. Flex-N-Gate, the claimant experienced a series of work-related injuries 
during his 28 years at Flex-N-Gate. His injuries from 1992 to 2010 were governed by the 
Title 85 Workers Compensation Act. From his pre-2014 injuries, claimant had received 
360 weeks of PPD benefits and 71.4% impairment. Title 85 provided that the sum of all 
PPD awards shall not exceed 100% permanent partial disability, and that an individual 
may not receive more than 520 weeks of compensation for PPD. However, in 2014, the 
Legislature repealed the Title 85 Workers Compensation Act, and passed the Oklahoma 
Administrative Workers’ Compensation Act (AWCA) which limited PPD benefits to 350 
weeks. The Legislature prescribed that the AWCA only applied to claims arising on or 
after February 1, 2014.  

 Claimant sustained more injuries after the enactment of the AWCA. In those cases, the 
ALJ awarded PPD benefits but denied payment. The Commission affirmed, holding that 
the new statute precluded Cantwell from receiving benefits because he had already 
received 360 weeks of benefits from before the Legislature enacted the AWCA.  

 The Court held that the claimant was entitled to 100% impairment under both Title 85 and 
the AWCA. To avoid rendering portions of the AWCA unconstitutional, the Court ruled 
that the 100% limitation on PPD benefits controls over the number of weeks when 
awarding compensation for PPD when a claimant has compensable awards from before 
February 1, 2014 and after February 1, 2014.   

 The Supreme Court remanded the case, and on remand the ALJ awarded the claimant 
100% impairment.  

Cantwell v. Flex-N-Gate, 2023 OK 116.  

Q. Does 85A O.S. § 56(B) limit the number of changes of treating physician to one per 
case?  

A. Maybe. In St. Anthony South Behavioral Health v. Goodwin, the claimant worked as a 
mental health technician. While escorting a combative patient, claimant’s right shoulder 
was crushed in the doorway. She filed a Claim for Compensation alleging injury to her 
right shoulder, neck, consequential lungs, and depression. The employer selected Dr. 
Zachary Knutson as the treating physician. Claimant filed an Application for Change of 
Physician. The ALJ changed the treating physician for claimant’s right shoulder to Dr. 
Ryan Nelson and changed the treating physician for claimant’s neck to Dr. Robert 
Remondino. Claimant amended her claim numerous times adding injuries, including her 
right arm. Later, claimant requested a physician change for her right arm. The ALJ granted 
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that request. The Employer appealed on the issue of whether the claimant was limited to 
one change of treating physician. The Commission affirmed.  

 The Court of Civil Appeals reversed and held that 85A § 56(B) limits the number of 
changes in treating physician to one, and that § 56(B) had no connection to the number 
of body parts ordered. A claimant would be allowed only one change of physician no 
matter how many body parts were alleged.  

 The claimant appealed and the Oklahoma Supreme Court granted cert, so the matter has 
not been finally determined yet.  

 St. Anthony South Behavioral Health v. Goodwin, No. 121,192 (Okla. Civ. App. 2024).  

Q. Is an employee who injures another employee required to be acting in the course 
and scope of their employment to be protected by the Administrative Workers' 
Compensation Act’s (AWCA) exclusive remedy provision? 

A. Yes. In Bayouth v. Dewberry, the plaintiff was a financial advisor at Morgan Stanley. The 
defendant was also a financial adviser at Morgan Stanley. On June 30, 2022, the 
defendant arrived at Morgan Stanley’s office and shot the plaintiff. The plaintiff was paid 
medical and indemnity benefits by the workers’ compensation carrier. Later, plaintiff 
commenced a civil lawsuit against the defendant for assault, battery, and intentional 
infliction of emotional distress. The defendant filed a Motion for Summary Judgment 
asserting that the plaintiff received workers’ compensation benefits and therefore plaintiff 
was prohibited from bringing a suit because of the exclusive remedy protection of the 
AWCA. The district court held that the plaintiff’s exclusive remedy was through the AWCA.  

 The plaintiff appealed and the Oklahoma Supreme Court reversed. The Court held that 
an employee seeking the exclusive remedy protections provided under the AWCA (in this 
case the defendant) must have been acting in the course and scope of their employment 
when the incident occurred. Here, the district court held that only the injured employee 
had to be acting within the course and scope of employment when the incident occurred.  

 Bayouth v. Dewberry, 2024 OK 42.  

Q. What is the statute of limitations on a silicosis or asbestosis claim? 

A. One year after the time of disablement, and the disablement shall occur within 3 
years from the last exposure to the silica or asbestos hazard. In Exterran Holdings 
v. Abonza, claimant Abonza was diagnosed with silicosis after working as a sandblaster. 
Mr. Abonza worked as a sandblaster and painter for eight years and quit working for the 
employer on September 24, 2015, due to fatigue and difficulty breathing. After being 
diagnosed with silicosis and interstitial lung disease, he filed two claims for compensation 
alleging occupational disease and cumulative trauma. While employed, Abonza worked 
with two types of sands. He worked with white sand until 2009 and worked with black 
sand after that until 2015. Employer argued that since claimant’s last exposure to the 
white sand was in 2009, and that the black sand could not cause these issues, claimant’s 
claim was untimely with respect to the statute of limitations. The ALJ agreed and found 
the occupational disease claim untimely. The ALJ did not address the cumulative trauma 
claim since the Employer abandoned the argument at a hearing before the ALJ.  
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The Commission reversed the ALJ’s decision, finding that claimant was exposed to silica 
until he stopped working in September 2015 since the black dust was also hazardous, 
and therefore his claims were timely. The Employer appealed, and the Court of Civil 
Appeals affirmed. The Court looked to 85A O.S. §69(A)(2)(a), which sets forth the statute 
of limitations for silicosis claims. The Court found that the evidence before the 
Commission supported the conclusion the statute of limitations had not run because the 
black sand was also hazardous. The Court, in dicta, also found that the statute of 
limitations on the cumulative trauma claim had not run because the statute of limitations 
in those cases is triggered by the date of the last injurious exposure.  

Exterran Holdings, Inc. v. Abonza, 2023 OK CIV APP 33.  

Q. Must a claimant file a claim for compensation before the Oklahoma Workers’ 
Compensation Commission within one year from the date of injury or six months 
after the date of last issuance of benefits to defeat the Statute of Limitations?  

A. Yes. In Schlumberger Technology Corp. v. Paredes, the Oklahoma Supreme Court held 
that the claimant has at least one year after the injury to file their claim for compensation. 
Paredes, the claimant, filed his claim within the one year after his injury. However, the 
employer contended that the claim was untimely since six months had passed since the 
last issuance of benefits. The Oklahoma Supreme Court disagreed, and found that an 
injured worker in Oklahoma has at least one year from the date of an injury to file their 
claim, and that the statute of limitations gets extended an additional six months from the 
date of the last issuance of benefits. The date of the last issuance of benefits cannot 
shorten the statute of limitations to be less than a year, only lengthen it. The Court 
reasoned that the statute was intended to “give the claimant the benefit for the longer 
period because of the employer’s payment of benefits.” The Court also explained that the 
statute of limitations is "not an absolute time bar." Rather, the employer has the burden 
to raise the defense at the first hearing on the claim.  

Schlumberger Technology Corp. v. Paredes, 2023 OK 42.   

Q. May a doctor consider a claimant's expression of pain during a physical exam and 
take it into account when determining the cause of an injury to meet the "objective 
findings" standard for an injury?  

A. Yes. In Pilot Travel Centers v. Stephens, the claimant was moving boxes of product in a 
freezer when she felt a pop in her back. She sought treatment and eventually the medical 
providers recommended she undergo a rhizotomy to treat her back pain The ALJ ordered 
the claimant to undergo an IME to determine what treatment was reasonable and 
necessary as a result of the work injury. The IME concluded that the claimant needed a 
rhizotomy to prove longer lasting pain relief. The ALJ determined that the record as a 
whole illustrated the claimant sustained a compensable injury to her lumbar spine and 
order the employer to pay for the rhizotomy. The Commission affirmed.  

Employer appealed and argued that there was no objective medical evidence that the 
injury was compensable because the IME doctor should not have been permitted to take 
the patient’s own report of pain into account when determining the cause of the injury. 
The Court found that the doctor could consider the claimant’s expressions of pain made 
during a physical examination. Further, the Court held that the ALJ considered not only 
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the claimant’s complaints of pain in reaching their opinion, but the medical reports and 
other documents. Therefore, there was substantial evidence the claimant sustained a 
compensable work injury that occurred in the course and scope of employment. The 
Oklahoma Supreme Court affirmed the Court of Civil Appeals without offering an opinion. 

Pilot Travel Centers v. Brenda Stephens, No. 119,260 (Okla. Civ. App. 2022) 
(unpublished).  

Q. May a claimant bring an Intentional Tort claim against their employer in district 
court and simultaneously bring a Workers’ Compensation claim in the work comp 
system?  

A. No. In Kpiele-Poda v. Patterson-UTI Energy, Inc., the Oklahoma Supreme Court found 
that 85A O.S. Sec. 5(I) permits an employee to maintain an action either before the 
Commission or in district court, but not both. Generally, workers’ compensation claims 
must proceed through the workers’ compensation system. However, if the employee 
alleges an intentional tort, then the employee can bring their claim before the Workers' 
Compensation Commission or in district court. Here, the injured employee suffered 
injuries to his legs and lower back while repairing a conveyor at a wellsite. He filed a 
workers' compensation claim, and while that claim was still pending, filed a petition in 
district court asserting various claims. The defendant moved to dismiss the district court 
action arguing the employee could not proceed in both forums. The Oklahoma Supreme 
Court agreed and held that because the employee invoked the jurisdiction of the 
Commission first when he filed the workers’ compensation claim, and maintained the 
action in that forum, he was statutorily prohibited from maintaining simultaneous action in 
district court. 

Kpiele-Poda v. Patterson-UTI Energy, Inc., 2023 OK 11.   

Q. Is a Claimant who undergoes surgery for a compensable hernia injury also entitled 
to disfigurement benefits? 

A. No. In Houck v. Oklahoma City Public Schools, claimant Houck sustained a hernia after 
lifting a hood on a bus. He received medical treatment and 6 weeks of TTD. Later, 
Claimant requested disfigurement benefits under 85 O.S. § 45(F)(1). The ALJ found that 
85A O.S. § 61 providing specific hernia benefits controlled over 85A O.S. § 45. The 
Commission agreed. The Court of Civil Appeals affirmed. It reasoned that since section 
61 governed benefits provided to those who suffer hernia injuries, it controlled over the 
general provision for disfigurement benefits found in 85 O.S. § 45(F)(1).  

Houck v. Oklahoma City Public Schools, 2023 OK CIV APP 27. 

Q. If a Claimant is denied workers’ compensation benefits for an injury, can he then 
file a civil lawsuit in district court against his employer for negligence?  

A. Yes. In Harwood v. Ardagh Group, Ardagh Glass, Inc., the plaintiff sought workers’ 
compensation benefits for an injury where he was hit by an automobile when crossing a 
state highway between the glass factory and the employee parking lot. There was a 
crosswalk, but whether the employer controlled it was in dispute. The workers’ 
compensation system denied benefits, and the Court of Civil Appeals affirmed the denial 
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of workers’ compensation benefits. Then, he brought a lawsuit in district court against his 
employer for negligence. The district court dismissed the claim for failure to state a claim 
because it found the employer had no duty as a matter of law to provide a safe crosswalk. 
The Court of Civil Appeals affirmed the dismissal. The Supreme Court reversed. First, the 
Court found that since the Legislature clearly excluded injuries that occur after an 
employee has clocked out from compensability, unless the employer owns or maintains 
exclusive control over the area, the Legislature indicated that injuries in an employer’s 
parking lot, or in this case a crosswalk, should be covered by tort law. Then, the Court 
held that the denial of workers’ compensation benefits because an employee was not “in 
the course” of employment does not preclude such a negligence action.  

Harwood v. Ardagh Group, Ardagh Glass, Inc., 2022 OK 51.  

Q. Must the employer pay for reasonably necessary medical treatment if a Claimant’s 
injury is found to be compensable?  

A. Yes. In Cameron International Corp. v. Selene Castro, the claimant suffered an admitted 
injury to her back. The parties contested whether a microdiscectomy was reasonably 
necessary medical treatment. The ALJ found that the requested microdiscectomy was 
not necessitated by her work injury. The Commission reversed, finding that the ALJ’s 
denial was against the clear weight of the evidence. The employer appealed. The 
Oklahoma Court of Civil Appeals affirmed the Commission’s order and found that the 
microdiscectomy was reasonably necessary medical treatment connected to the injury.   

Cameron Int’l Corp. v. Selene Castro, No. 119,305. (Okla. Civ. App. 2021) (unpublished). 

Q. Does 85A O.S. § 43A impose an unconstitutional limit on death benefits? 

A. No. In Alexander v. Duong, Alexander an employee of Rent-A-Center was in a fatal 
highway accident, which resulted in his death. Alexander’s heirs brought suit against 
Duong and others alleging negligence. Rent-A-Center sought to intervene to protect their 
subrogation rights pursuant to 85A O.S. § 43(A)(1)(c), since Alexander had received 
workers’ compensation benefits. The district court allowed Rent-A-Center to intervene. 
The plaintiffs then filed a Motion for Summary Judgment on the subrogation claim, arguing 
that the subrogation statute constituted a statutory limitation on death benefits which is 
prohibited by the Oklahoma Constitution. The district court agreed, holding the statute 
unconstitutional.  

 On appeal, the Court of Civil Appeals held that 85A O.S. § 43(A) is constitutional because 
it was not a statutory limitation upon the death benefits received by the plaintiffs, but rather 
merely apportions damages between the plaintiffs and the employer/carrier.  

 Alexander v. Duong, No. 120,320 (Okla. Civ. App. 2022).  

Q. Is an employer protected by the exclusive remedy provision of the Oklahoma 
Administrative Workers’ Compensation Act when a Claimant asserts a claim for 
benefits in another state?  

A. No. In Whited v. Parish, the Oklahoma Supreme Court refused to accept original 
jurisdiction of a Creek County case in which the district judge allowed a wrongful death 
action and an intentional tort against the employer to continue. The district judge ruled 
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that the employer was not protected by the exclusive remedy provisions of the Oklahoma 
Administrative Workers' Compensation Act even though workers' compensation benefits 
were paid in Minnesota.   

Justice Gurich of the Oklahoma Supreme Court, in a concurring decision, distinguished 
this case from Farley v. City of Claremore, 2020 OK 30, in which the direct action against 
the employer was not allowed because there was an Oklahoma workers' compensation 
case that had been carried to conclusion.   

Justice Gurich cited the case of Whipple v. Phillips & Sons Trucking, 2020 OK 75, in which 
the Court held that the parents of an unmarried employee without children could proceed 
in a direct action against the employer because the Administrative Workers’ 
Compensation Act provided no benefits.   

Finally, Justice Gurich opined, "[l]acking an Oklahoma workers' compensation remedy, 
the Creek County district court action brought by the [personal representative], is not 
precluded by the exclusive remedy provided by the [Administrative Workers’ 
Compensation Act]."  

Whited v. Parish, No.119,789. (Okla. Civ. App. 2022) (unpublished).  

Q. Is an ALJ’s order denying compensability proper when the Judge did not consider 
whether Claimant’s injury was compensable pursuant to 85A O.S. § 2(9)(b)(6) and 
there is a report from the treating physician finding claimant sustained a significant 
and identifiable aggravation of a preexisting injury?  

A. No. In Fitzwilson v. AT&T Corp, Claimant filed a CC-Form 3 on December 8, 2016, for 
injuries to her back and right leg, which she alleged occurred on November 22, 2016, 
while she “was rolling forward in chair when it toppled over.” Claimant's employer denied 
Claimant suffered an injury arising out of and in the course of her employment.  

At trial, Claimant described the accident: “We have roller chairs, and we sit in groups so 
that we can ask each other questions during phone calls. I had rolled back to ask a 
question, when I went to roll forward, my chair fell over, and I fell out of my chair.” Claimant 
said she believes her right hip and buttocks struck the ground.   

Claimant testified she had four surgeries prior to this event. She had an L4-5 and L5-S1 
fusion, she had hardware removed, she had another surgery in the same area, and she 
had hardware removed again. None of her surgeries involved the L3-4 disk. She had 
been seeing a pain management physician every three months. She began experiencing 
new symptoms after this fall—her pain levels were higher, and she had pain radiating 
down her right leg. According to Claimant, her prior issues were in her left leg.  

The ALJ found that, in light of Claimant's medical records, her testimony was less than 
credible. The ALJ further found “that Dr. [Hendricks'] opinion is based on inaccurate 
history as her right leg radiculopathy was clearly present prior to November 22, 2016.” 
The ALJ determined, “age-related degenerative conditions, including stenosis, are 
specifically excepted from the definition of compensable injury pursuant to Title 85A O.S. 
§ 2(9)(b)(5)” and was not persuaded that [Claimant's] employment was the sole or major 
cause of her resulting lumbar spine deterioration or degeneration that ultimately 
necessitated surgery. The Commission affirmed the ALJ’s order. 
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On appeal, the Court of Civil Appeals reviewed recent case law that was found to be 
persuasive and applicable to the facts of the present case. The Court held that even if 
Claimant's work-related incident, which Employer admitted occurred, was not “the sole or 
major cause of her resulting lumbar spine deterioration or degeneration that ultimately 
necessitated surgery” and was excluded from being compensable pursuant to § 
2(9)(b)(5), the WCC was required to determine if her injury was compensable pursuant 
to § 2(9)(b)(6) because Claimant's treating physician, Dr. Hendricks, “found that Claimant 
sustained a significant and identifiable aggravation of her preexisting injury.”  

Fitzwilson v. AT&T Corp, Court of Civil Appeals, Division 4, 2019 OK CIV APP 48.  

Q. May a claimant’s permanent partial disability award be reduced because wages 
were paid in excess of the statutory temporary disability maximum?  

A. Yes. In Martin v. City of Tulsa, the Claimant sustained a work-related injury to his right 
wrist. Pursuant to both 11 O.S. Supp. 2012 § 49-111 and his collective bargaining 
agreement, Claimant was paid his full wages during his time away from work. The wages 
received while recovering exceeded the statutory maximum for a temporary total disability 
award by a total of $13,526.19. Pursuant to 85A O.S. Supp. 2014 § 89, the city requested 
a reduction of Claimant’s PPD award for this amount. The ALJ granted the request, and 
the Commission affirmed the award, rejecting all Claimant’s arguments that the reduction 
should not apply to him. Claimant appealed.   

Section 89 requires the reduction of a PPD award by the amount of any wages paid in 
excess of the statutory temporary disability maximum. Claimant argued the ALJ, and thus 
the Commission, erred in applying § 89 to reduce his PPD award.  

Claimant first argued that § 89 did not apply to him because that section only applies in 
cases where an employer has made “advance payments for compensation,” which the 
Court agreed was not applicable. The payments to Claimant were simply payments of his 
full salary, which the city was statutorily and contractually obligated to pay.  

Next, Claimant argued that his collective bargaining agreement with the city precluded 
the application of § 89. The Court rejected this argument finding it clear that the Claimant’s 
complaint is that the agreement simply requires firefighters to receive their full salary 
during periods of disability. Additionally, it was clear that Claimant received the salary and 
the application of § 89 to reduce his total workers' compensation benefit does not alter 
that fact. Nothing in the collective bargaining agreement precluded the application of §89.  

The Oklahoma Court of Civil Appeals found that reduction of Claimant’s benefits was 
statutorily required, and that this reduction did not conflict with municipal code requiring 
payment of a firefighter’s salary during period of disability.   

Martin v. City of Tulsa, Court of Civil Appeals, Division 3, 2021 OK CIV APP 19; see also 
Burson v. City of Tulsa, Court of Civil Appeals, Division 1, 2021 OK CIV APP 8 (holding 
that Respondent was entitled to reimbursement of wages paid to Claimant during the 
temporary disability period in the amount that was excess of statutory limit).  

22  © 2025 McAnany, Van Cleave & Phillips, P.A.



Q. Are injuries that occur during the employee’s transportation to or from their place 
of employment compensable when the employee had been paid mileage to relocate 
for the employer but was not directly reimbursed for daily travel?  

A. No. In Brown v. Infrastructure & Energy Alts., LLC, the Oklahoma Court of Civil Appeals 
held that Claimant’s injury did not occur within course and scope of employment when 
Claimant was involved in a motor vehicle accident during daily commute to a job site.   

In Brown, Claimant and three other co-workers were carpooling to a job site on July 17, 
2017, when they were involved in a collision. Claimant was a passenger in the car owned 
and driven by a co-worker. Respondent did not provide lodging or transportation but 
expected its workers to be onsite by 7:00 a.m. daily for a mandatory safety meeting.   

Claimant had temporarily relocated from Texas to work on a specific project for 
Respondent. He had been paid mileage to relocate but was not otherwise directly 
reimbursed for his daily travel from his temporary residence to the job site, except for 
$100 per day as per diem.  

The case’s largest contention was related to Claimant’s status at the time of the accident 
in question. Claimant argued the accident as having occurred during employer-directed 
travel. While Respondent argued the accident as having occurred during the employee's 
commute to work, which is not included in the Act’s definition.  

The legislature’s intent was clearly to exclude commutes from the definition of scope and 
course of employment even though such commutes could be considered employer-
directed travel generally, and certainly might be in particular situations. Further, the only 
direction given to the petitioner here was to get to the job site by 7 a.m. The employer 
was completely indifferent to how that happened and gave no direction to the petitioner 
as to how to get there.  

Finally, the Court addressed the issue surrounding the per diem paid to Claimant, finding 
that it was simply an additional payment to the employee intended to cover the cost of 
working far from home. Such a payment does not convert a commute to work into 
employer-directed travel or make the employee incapable of commuting to work from his 
temporary residence.  

The employer gave no direction to the employee other than where to be and when. The 
employee was not on any special errand but was on the way to the job site where he was 
to clock in and begin work each day. The employee was solely responsible to choose the 
method and means of his own transportation. Under these facts, the Court held that the 
accident occurred during the employee's transportation to and from his place of 
employment and therefore not compensable.  

Brown v. Infrastructure & Energy Alts., LLC, Court of Civil Appeals, Division 3, 2021 OK 
CIV APP 10.  

Q. Is an ALJ’s order denying compensability valid when it is based on medical 
opinions that are not stated within a reasonable degree of medical certainty but 
instead based on Claimant’s self-diagnosis with no other reasoning?   

A. No. In Stripling v. Department of Public Safety, the Oklahoma Court of Civil Appeals 
vacated the Commission’s order affirming the ALJ’s decision to deny compensability, 
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finding it was affected by errors of law and not supported by substantial evidence because 
the ALJ did not consider the medical report submitted to the court finding evidence of 
cumulative trauma.   

In Stripling, Claimant was a state trooper with the Oklahoma Highway Patrol that filed his 
action in May 2017, asserting cumulative trauma injuries to his low back and left hip as a 
result of his employment. Claimant requested temporary total disability as well as 
permanent partial disability to the low back.   

Claimant presented to his family doctor to receive steroid pills, steroid injections, an X-
ray, as well as an MRI of his hip that revealed “significant disc protrusions in the lumbar 
spine, after which Claimant testified his condition did not improve. Claimant later 
underwent surgery to repair the herniated discs, began physical therapy, and returned to 
his duties as a state trooper.  

Counsel for Respondent relied on a medical report that opined the disc herniation was 
not a result of his work as a state trooper after Claimant reported to him that the onset of 
his pain was after “jogging.” They also focused on Claimant’s own opinion and belief that 
the pain he was experiencing was not work related, combined with the fact that he sought 
medical treatment with his own private insurance carrier.   

However, Claimant provided a medical report that stated that Claimant sustained a 
significant injury to his lumbar spine due to his work-related duties. The report also opined 
“the sole and major cause of the significant and identifiable injury and need for treatment 
to his lumbar spine is directly related to the repetitive work-related duties that he was 
involved in while employed by [DPS].”   

On appeal, the Court emphasized that Claimant's testimony was clear and 
uncontroverted that until December of 2016, he was under the impression that he was 
suffering from a leg or hamstring injury, despite suffering from a different injury altogether 
in his lumbar spine. Thus, the Court agreed that Claimant’s non-expert self-diagnosis 
should not have been relied upon as a basis for denying his claim.   

Additionally, the Court held that the ALJ did not apply a “major cause” test but instead 
applied a “sole cause” test to Claimant’s claim. The only medical report in the record to 
opine on major cause is that of Claimant’s. The medical reports asserting the sole cause 
of Claimant's spinal degeneration as jogging rely exclusively on Claimant's above-
discussed self-diagnosis and offer no further reasoning. Thus, they are not stated within 
a reasonable degree of medical certainty and do not constitute substantial evidence.  

Stripling v. Dep’t Public Safety, Court of Civil Appeals, Division 2, 2021 OK CIV APP 11.  

Q. Can an employer be liable for both a workers’ compensation claim and a common-
law negligence claim? 

A. No. In a recent decision, the Oklahoma Supreme Court held that an employer or contractor 
 cannot use an indemnity clause to move their liability to another employer that is already 
 liable under a worker’s compensation claim. 

Plaintiff is the widow of decedent who was a contracted employee for BJ’s Oilfield 
Construction, Inc. (“BJ’s”). Oklahoma Gas and Electric (“OG&E”) contracted with 
SunPower Corporation Systems (“SunPower”) for a solar power facility. SunPower 
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contracted with Moss & Associates (“Moss”) who then subcontracted with BJ’s. Decedent 
died while working at the construction site due to a fellow employee’s use of a machinery. 
Plaintiff filed for and received Oklahoma workers’ compensation benefits. Plaintiff later 
filed a wrongful death claim in district court alleging SunPower, Moss, and OG&E were 
negligent in maintaining the construction site. BJ’s was also included as a defendant in 
this action. SunPower created an indemnity agreement with Moss which would move 
liability from SunPower to Moss. This language was extended to the contract between 
Moss and BJ’s. This in turn would create liability on behalf of BJ’s in the place of 
SunPower if a claim were to arise. SunPower argued that this language protected it from 
any liability arising from this incident. BJ’s moved to dismiss this claim because no right 
to or contractual language for indemnity existed. The trial court granted BJ’s motion to 
dismiss without stating the grounds for the grant. 

In the majority opinion, Justice Edmondson held that the liability of SunPower cannot be 
placed on BJ’s through an indemnity clause because BJ’s was already liable to the 
Plaintiff through worker’s compensation claims. Justice Edmondson stated that the 
Legislature has the power to limit the scope of contractual agreements between parties 
and did so with respect to liability of multiple parties under 85A O.S. §5. Justice 
Edmondson held that the language of §5 does not allow one employer to be liable for 
both a workers’ compensation claim and a third-party common-law negligence claim for 
the same physical injury. An indemnity clause within a contract fails if the party taking 
liability has already been held liable either under workers’ compensation or under a 
common-law negligence claim for the same physical injury. This restricts the ability of 
claimants to double dip in awards from a single party and instead pushes them to bring 
claims against other parties involved for claims arising out of the same physical injury.  

Justice Edmondson stated that the mandatory language of 85A O.S. §5 cannot be waived 
through a contract creating a new legal relationship between employees and employers 
in regard to liability under workers’ compensation and common-law negligence claims for 
the same physical injury. Due to the liability of BJ’s for workers’ compensation benefits, it 
is not liable in any sense for the common-law negligence claim for the same physical 
injury.  

Knox v. Oklahoma Gas and Electric Company, 2024 OK 37. 

 

 

 

 

 

 

 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 
informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 
not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 
to determine the rights, obligations and options of a specific situation. 
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NEBRASKA WORKERS’ COMPENSATION 

I. JURISDICTION - Neb. Rev. Stat. §§ 48-106, 48-186 

A. Act will apply where: 

1. Injuries occurred or occupational diseases contracted in Nebraska while in the 
scope and course of employment. 

2. Employer is a resident employer performing work in Nebraska who employs one 
or more employees in the regular trade, business, profession, or vocation of the 
employer. 

3. Injuries received and occupational diseases contracted outside Nebraska, unless 
otherwise stipulated by the parties, if— 

a. The employer was carrying on a business or industry in Nebraska; and 

b. The work the employee was doing at the time of the injury was part of or 
incident to the industry being carried on by employer in Nebraska. 

i. Domicile of the employer or employee and the place where the contract was 
entered into may be circumstances to aid in ascertaining whether the 
industry is located within the state. 

B. The Act will not apply where: 

1. Employer is a railroad engaged in interstate or foreign commerce. 

2. The employee is a household domestic servant in a private residence. 

3. The employer is engaged in agricultural operations and employs only agricultural 
employees, with certain exceptions. 

4. The employee is subject to a federal workers’ compensation statute. 

II. PERSONAL INJURY 

A. Accident – Neb. Rev. Stat. § 48-151 

1. An unexpected or unforeseen injury happening suddenly and violently, with or 
without human fault, and producing at the time objective symptoms of an injury. 

a. For repetitive trauma— 

i. “Unexpected or unforeseen" requirement is satisfied if either the cause was 
of an accidental character or the effect was unexpected or unforeseen; 

ii. "Suddenly and violently" element is satisfied if the injury occurs at an 
identifiable point in time requiring the employee to discontinue employment 
and seek medical treatment. 

2. An "injury" means violence to the physical structure of the body and such disease 
or infection as naturally results therefrom. 
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a. Special cases— 

i. Heart attack – legal and medical causation.  

(a) Legal: Court determines what kind of exertion satisfies “arising out of 
employment.” 

(b) Medical: Medical evidence establishes employee’s exertion in fact 
caused his or her heart attack. 

ii. Mental/Psychiatric – requires a physical component and medical testimony 
linking mental health disorder with physical injuries sustained or 
occupational disease contracted. 

iii. Mental/Mental – requires condition causing the injury to be extraordinary or 
unusual when compared to the normal conditions of employment and 
causation established by competent medical evidence.  Applies only to First 
Responders, i.e. Police, Firefighters, and EMTs.   

3. An injury, to be compensable, must arise out of and in the course of the 
employment: 

a. “Arise out of” – there must be a causal connection between the conditions 
under which the work was required to be performed and the resulting injury. 

i. Special Cases— 

(a) Risks to Public at Large/Acts of God: generally not compensable unless 
employment duties put employee in position they might not otherwise be 
in which exposes them to risk, even though risk is not greater than that 
of general public (positional risk doctrine). 

(b) Idiopathic cause: non-compensable unless employment placed 
employee in position of increased risk. 

(c) Horseplay: compensable if deviation from work was insubstantial and 
did not measurably detract from work. 

(d) Assault: injury may be compensable depending on reason for assault— 

(i.) Work conditions: generally compensable. 

(ii.) Personal animosity: generally not compensable. 

b. “In the course of” – the injury must arise within the time and space boundaries 
of employment, and in the course of an activity whose purpose is related to the 
employment.  

i. Coming and going: No recovery for injury while coming to or going from 
employer’s workplace or jobsite.  Injuries which occur on the employer's 
premises are generally compensable if no affirmative defenses apply. 

ii. Exceptions: 

(a) Dual Purpose: If the employee is injured while on a trip which serves 
both a business and personal purpose, the injuries are compensable if 
the trip involves some service to the employer which would have caused 
the employee to go on the trip, and the employee selected a “reasonable 
and practical” route. 
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(b) Employer Created Condition: when a distinct causal connection exists 
between an employer-created condition and the occurrence of an injury, 
the injury will be compensable. 

(c) Minor deviation: acts incidental to employment. 

(d) Personal convenience: acts an employee may normally be expected to 
indulge in under the conditions of his work, if not in conflict with specific 
instructions, are generally compensable. 

(e) Parking lot: If owned, maintained, or otherwise sponsored by employer. 

(f) Employer-supplied transportation: If provided for work-related reason 
and not merely for employee benefit or convenience. 

(g) Commercial traveler: If the employee’s occupation requires that he or 
she travel, and there is no easily identifiable labor hub. 

B. Occupational Disease – Neb. Rev. Stat. § 48-151 

1. Occupational disease is a disease which is due to the causes and conditions which 
are characteristic of and peculiar to a particular trade, occupation, process or 
employment. 

2. Ordinary diseases of life to which the general public is exposed outside of the 
employment shall not be compensable. 

3. Employee “disabled”, and thus eligible for compensation, when permanent medical 
impairment or medically assessed work restriction results in labor market access 
loss. 

4. Date establishing employer liability is based on “last injurious exposure” or last 
exposure which bears a causal relationship to the disease.  Employment need only 
be of the type which could cause the disease, given prolonged exposure. 

III. NOTICE – Neb. Rev. Stat. § 48-133 

A. Notice of injury is required “as soon as practicable” following the accident.  

1. The term “as soon as practicable” has been interpreted to mean as soon as it is 
feasible to report the injury given the circumstances 

B. In repetitive trauma/occupational diseases, notice is required as soon as practicable 
from time employee’s condition becomes an “injury.” 

C. The notice must be written and include the time, place and cause of the injury, except 
that if employee can show that employer had actual or constructive notice of the injury, 
no written notice is required. 

IV. REPORT OF INJURY – Neb. Rev. Stat. § 48-144.01 

A. FROI – First Report of Injury 

1. For every Reportable Injury (including medical only injuries) arising out of and in 
the course of employment, a report of injury must be electronically filed with the 
Nebraska Workers’ Compensation Court within ten days of the reportable injury. 
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a. Reportable Injury means those injuries or diagnosed occupational diseases 
that result in: 

i. death, regardless of the time between the death and the injury or onset of 
disease;  

ii. time away from work;  

iii. restricted work or termination of employment;  

iv. loss of consciousness; or  

v. medical treatment other than first aid. 

b. Failure to file injury report within 10 days of accident results in tolling of statute 
of limitations under § 48-137 such that the two year statute of limitations does 
not begin to run until the report is filed. 

2. A First Report of Injury is required: 

a. In the event of an injury, even if liability is denied; 

b. A change is necessary to a previously filed report; 

c. A denial is made at any time; 

d. The claim has been acquired by another carrier. 

3. Any employer who fails to file a report is guilty of a Class II Misdemeanor for each 
such failure. 

B. SROI – Subsequent Report of Injury 

1. In every case where benefit payments have been made, a subsequent report of 
injury shall be electronically filed with the court by the employer or its insurance 
carrier. 

2. A Subsequent Report of Injury is required when: 

a. The first indemnity payment has been made; 

b. A change is necessary to a previously filed report; 

c. A claim has been denied; 

d. Every 180 days the claim has been open 

e. Benefits have been reinstated; 

f. The claim has been closed; 

g. Jurisdiction has been changed. 

V. CLAIM FOR COMPENSATION – Neb. Rev. Stat. §§ 48-137, 48-144.04 

A. Employee has two years from the date of accident, or the last date payment was 
received by the intended recipient for benefits to file a timely Petition. 

B. If Employer fails to file an injury report within 10 days of accident, the two year statute 
of limitations does not begin to run until such report is filed.   
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VI. ANSWER TO PETITION – Neb. Rev. Stat. § 48-176 

A. Petition served upon employer and carrier with Summons.  Summons to be returned 
to Division within 7 days of service.  Answer to Petition must be filed within 7 days of 
summons return to Workers’ Compensation Court. 

B. Failure to file timely answer may result in acceptance of facts in claim and default 
judgment. 

VII. MEDICAL TREATMENT – Neb. Rev. Stat. § 48-120 

A. Employer responsible for all reasonable medical/surgical/hospital services required by 
the nature of the injury, plus mileage for travel and incidental expenses necessary to 
obtain such services. 

B. If employer does not participate in Managed Care Plan— 

1. Following injury, employer must notify employee of right to select a physician who 
has maintained the employee’s medical records and has a documented history 
with the employee prior to an injury. 

a. If employer fails to notify employee, employee may choose any provider. 

b. If, after notification, employee fails to exercise the right to choose his or her 
provider, then employer may choose.  

2. Change of doctor only by agreement of the parties or by order of the compensation 
court.  

C. If employer participates in Managed Care Plan— 

1. Employer must notify employee of right to select primary treating physician in 
accordance with above— 

a. Chosen physician, if outside Plan, must agree to the rules of the Plan; or 

b. Employee may choose among doctors already signed up with the Plan. 

2. Choice of physician rules do not apply if: 

a. Employer denies compensability; 

b. Injury involves dismemberment or major surgical operation; 

c. Employer fails to provide notice of right to select treating physician. 

d. Must be careful when answering petition for benefits.  If employer denies 
compensability, employee may leave Plan and employer is liable for medical 
services previously provided. 

3. Employee may change primary treating physician within the Managed Care Plan 
at least once without agreement or court order. 

4. Employer, insurance carrier, or representative of the employer or insurance carrier 
has right to access all medical records of the employee.  Failure to provide medical 
records may result in a Court order striking the medical provider’s right to payment.  

5. Bills are paid pursuant to the Nebraska Fee Schedule.   
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VIII. VOCATIONAL REHABILITATION – Neb. Rev. Stat. §48-162.01 

A. Employee entitled to vocational rehabilitation services if unable to perform suitable 
work for which he or she has previous training or experience. 

B. Used to take a potential permanent total to another vocation or to reduce/eliminate 
loss of wage earning capacity. 

C. Claimant must submit to evaluation by a vocational rehabilitation counselor who will, 
if necessary, develop and implement a vocational rehabilitation plan.  

D. Claimant has right to accept or decline rehabilitation services, but refusal to participate 
in a court-approved plan, without reasonable cause, can result in penalties – 
vocational rehabilitation services may be terminated and compensation court may 
suspend, reduce, or limit compensation otherwise payable under Workers’ 
Compensation Act. 

E. Costs of vocational rehabilitation paid from Workers’ Compensation Trust Fund; 
weekly temporary benefits and medical costs paid by employer. 

IX. AVERAGE WEEKLY WAGE – Neb. Rev. Stat. §§ 48-121, 48-126 

A. For continuous employments where the rate of wages was fixed by the day or hour or 
by the output of the employee, wage is average weekly income for the period of time 
ordinarily constituting his week’s work, with reference to the average earnings for a 
working day of ordinary length, and using as much of preceding six months as was 
worked prior to accident.  Overtime earnings excluded, unless the premium for the 
policy includes a charge for overtime wages. 

B. Gratuity or tip and similar advantages are excluded in calculation of average weekly 
wage to the extent that the money value of such advantages was not fixed by the 
parties at the time of hiring.    

C. Special Cases— 

1. Part-time employees: for permanent disability only, must base average weekly 
wage on minimum 5-day workweek if paid by the day, minimum 40-hour workweek 
if paid by the hour or on whichever is higher if paid by output.  

2. Multiple employments: base average weekly wage on wages of employer where 
accident occurred only, unless seasonal employee. 

3. Seasonal employment: in occupations involving seasonal employment or 
employment dependent on the weather, average weekly wage is determined to be 
one-fiftieth of the total wages earned from all occupations during the year 
immediately preceding the accident. 

4. New employees: where worker has insufficient work history to calculate average 
weekly wage, what would ordinarily constitute that employee’s average weekly 
income should be estimated by considering other employees working similar jobs 
for similar employers.  Where available, such similar employees’ work records 
should be considered for the 6-month period prior to the accident. 
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X. DISABILITY BENEFITS  

A. Temporary Total Disability (TTD) – Neb. Rev. Stat. § 48-121(1) 

1. Compensation rate two-thirds Average Weekly Wage (AWW) up to maximum. 

2. Payable until maximum medical improvement reached, provided the employee 
does not secure alternative employment for the same, or a different, employer. 

3. Waiting period (Neb. Rev. Stat. § 48-119) – seven calendar days. Benefits must 
be paid for those seven days if claimant is disabled six or more weeks.  

4. Can be owed for scheduled as well as whole body injuries. 

B. Temporary Partial Disability (TPD) – Neb. Rev. Stat. § 48-121(2) 

1. Employee able to return to work part-time while under medical care. 

2. Compensation rate two-thirds of difference between wages received at time of 
injury and earning power of employee afterwards, up to maximum. 

C. Permanent Total Disability (PTD) – Neb. Rev. Stat. § 48-121(1) 

1. Definition: inability of the worker to perform any work which he or she has the 
experience or capacity to perform; workers who, while not altogether incapacitated 
for work, are so handicapped that they will not be employed regularly in any well-
known branch of the labor market. 

2. Compensation rate two-thirds AWW up to maximum, paid for life. 

3. Law does allow lump sum settlements based on present value of permanent total 
award if filed with and approved by the workers’ compensation court – Neb. Rev. 
Stat. § 48-139.  Generally saves 34% of total cost of obligation. 

D. Permanent Partial Disability (PPD) – Neb. Rev. Stat. § 48-121(2), (3) 

1. Definition: a disability that is permanent in nature and partial in degree. 

2. Scheduled Member Injuries – “Loss of Use” 

a. Injury to a body member – ex. Arm, leg, foot, hand, etc. 

b. Compensation rate of two-thirds AWW, up to maximum, in accordance with 
schedule. 

i. Nebraska favors the 5th Edition of the AMA Guidelines for Permanent 
Impairment, but will accept a rating pursuant to the 6th Edition of the 
Guidelines to assist the trier of fact.  The Court is not bound by the 
guidelines or a rating provided by a physician.   

c. Two-member injury rule – – total loss or total permanent loss of use of two 
members in one accident constitutes permanent total disability. 

d. If loss of use of more than one member does not constitute permanent total 
disability, compensation is paid for each member with periods of benefits 
running consecutively. 

e. No deduction for TTD benefits paid. 

3. Body as a Whole Injuries – “Loss of Earning Capacity” 

a. Injury to trunk of body, neck or head, but not including shoulder or injuries below 
the trochanteric neck of the femur. 
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b. Injuries to two scheduled members from the same accident which combine to 
create a loss of earnings of more than thirty percent are compensated on the 
basis of loss of earning capacity.   

i. Loss or loss of use of multiple parts of the same arm, including the hand 
and fingers, or loss or loss of use of multiple parts of the same leg, including 
the foot and toes, resulting from the same accident or illness does not entitle 
the employee to receive compensation based upon the employee’s loss of 
earning capacity 

c. Compensation rate is percentage of lost earning capacity multiplied by two-
thirds of AWW. 

d. Payable for 300 weeks. 

e. Deduction for weeks TTD benefits paid. 

4. Calculation of Permanent Partial Disability 

a. Scheduled Member Injury: 

i. Claimant has a rating of 10 percent permanent partial disability to the foot, 
which qualifies for 150 weeks of benefits. 

ii. Claimant qualifies for maximum compensation rate for his date of accident 
of $1,094.00. 

iii. Award would be $16,410.00 (150 wks X 10% X $1,094). 

iv. No credit for TTD paid. 

b. Body as a Whole: 

i. Claimant qualifies for maximum compensation rate for his date of accident 
of $1,094.00. 

ii. Claimant has a 50% loss of earning capacity.  

iii. Claimant received TTD benefits for 20 weeks (300 – 20 = 280 wks payable). 

iv. Award would be $153,160.00  (280 wks X $1,094.00 X 50%). 

E. Death - Neb. Rev. Stat. § 48-122 

1. Death resulting from accident/injury. 

a. Widow(er) entitled to weekly compensation benefits for life or until remarriage. 

i. No children - rate of compensation two-thirds AWW at time of death, up to 
maximum. 

ii. Children - rate of compensation three-quarters AWW at time of death, up to 
maximum.  

b. If spouse remarries, he/she receives two years of benefits in lump sum and 
payments cease. 

c. Dependent children receive weekly benefits payable to children during 
dependency or until age 19, or age 25 if incapable of support or a full-time 
student at an accredited institution. 

d. Lump sum settlements are allowed if filed with and approved by the workers’ 
compensation court – Neb. Rev. Stat. § 48-139 

e. Reasonable expenses of burial, not exceeding $11,900 as of July 1, 2025. 
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XI. DEFENSES 

A. Statutory: 

1. Willful Negligence (Neb. Rev. Stat. §§ 48-127, 48-151): employer must prove (a) 
a deliberate act knowingly done; (b) such conduct as evidences a reckless 
indifference for safety; or (c) intoxication. 

a. “Reckless indifference for safety” means more than want of ordinary care.  The 
conduct of the employee must manifest a reckless disregard for the 
consequences coupled with a consciousness that injury will naturally or 
probably result. 

b. Intoxication:  

i. Burden on employer; must show that employee was intoxicated, either by 
alcohol or non-prescribed controlled substance, and that the intoxication 
was the cause of the accident. 

ii. Defense unavailable if employee was intoxicated with consent, knowledge, 
or acquiescence of employer. 

2. Statute of Limitations (Neb. Rev. Stat. § 48-137): two years from date of accident 
or of last benefits paid, unless the injury report is not timely filed by the employer.  
In that case, the statute tolls the two-year limitation until the injury report is filed.  
Employer has 10 days from the date they are notified of the accident to file the 
injury report with the Workers’ Compensation Court.  

3. Timely Notice of Accident to Employer (Neb. Rev. Stat. § 48-133): Claimant must 
give written notice of the time, place, and nature of the injury as soon as practicable 
after the happening thereof.    

B. Other Defenses: 

1. Failure to Use Provided Safety Devices: compensable only if failure to use safety 
devices amounted to willful negligence. 

2. Intoxication: Intoxication will bar recovery if, at the time of the injury, the Plaintiff 
was in a state of intoxication and the intoxication caused or contributed to the 
cause of the injury.  The employer must not have known about the intoxication. 

3. Violation of a Safety Rule: An employer may prevail where the employer has: 

a. a reasonable rule designed to protect the health and safety of the employee,  

b. the employee has actual notice of the rule, 

c. the employee has an understanding of the danger involved in the violation of 
the rule, 

d. the rule is kept alive by bona fide enforcement by the employer, and 

e. the employee has no bona fide excuse for the rule violation. 

4. Recreational Injuries: Generally compensable when: 

a. they occur on the premises as a regular incident of employment; 

b. the employer, by expressly or impliedly requiring participation brings the activity 
within the orbit of employment; or 

c. the employer derives substantial direct benefit from the activity beyond value 
of improvement in employee health and morale.  
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5. Independent Contractor:  

a. "Independent Contractor" – one who, in course of independent occupation or 
employment, undertakes work subject to will or control of person for whom the 
work is done only as to result of the work and not as to methods or means used; 
such person is not employee within meaning of workers' compensation 
statutes. 

i. Exception – if the employer has created a scheme, artifice or device to 
enable them to execute work without providing workers’ compensation 
coverage, then liability will be imputed to the employer.   

b. To be eligible for compensation under Workers’ Compensation Act, alleged 
employee must prove that he or she is an “employee” in order to invoke 
jurisdiction of Workers’ Compensation Court.   

XII. PENALTIES 

A. Absent a reasonable controversy, the employer or insurance carrier must pay, within 
thirty days, all medical and indemnity benefits due and owing to the employee and 
medical providers.  Failure to do so will result in; 

1. A 50% penalty on all indemnity benefits due and owing, plus interest and/or; 

2. Attorney’s fees and interest for securing payment of all medical expenses not 
timely made.   

B. A reasonable controversy is; 

1. The existence of any reasonable factual dispute that, if proven true, would absolve 
the employer or insurance carrier of liability, or; 

2. Any unanswered question of law which bears on the outcome of compensability. 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general informational 
purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances.  This is not inclusive of all exceptions and 
requirements which may apply to any individual claim.  It is imperative to promptly obtain legal advice to determine the rights, obligations and options of 
a specific situation.   
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RECENTLY ASKED QUESTIONS IN NEBRASKA 
FROM ISSUES ADDRESSED IN RECENT NEBRASKA CASES 

Q. Can an injured worked be considered “odd lot” for PTD purposes if they are 

currently employed?  

A. No. In accordance with Nico Diaz Vargas v. Hastings Hide, Inc., the Nebraska Workers’ 

Compensation Court ruled that although Plaintiff’s current employment was with a family 

member (which was previously seen as a goodwill type of employment), he had a high 

school diploma and was bilingual, he was able to obtain substantial and gainful 

employment which indicated he had a high percentage of loss of earning capacity for PPD 

purposes, but he was not odd lot aka PTD.   

Vargas was terminated from his employment after his injury and started working at a 

family member’s restaurant/grocery store. Plaintiff had permanent restrictions as a result 

of his work injury and three vocational rehabilitation counselors stated he had: 1) a 51-

58% loss of earning capacity, 2) was an odd lot employee, or 3) that he could not legally 

work, focusing on his citizenship rather than his loss of earning capacity.  

The Court found that Plaintiff suffered 51-58% loss of earning capacity for PPD purposes 

rather than odd lot, focusing on the fact that Plaintiff could gain substantial and gainful 

employment. As such he was not determined to be PTD through the odd lot standard.   

Nico Diaz Vargas V. Hastings Hide, Inc., No. 224-0397, 2025 WL 1018023 (Neb. Work. 

Comp. Ct. Mar. 28, 2025). 

Q. Does a known violation of NEB. REV. STAT. § 48-139(3)(d) require the Court to set 

aside the settlement agreement, release of liability, and court order, which relied 

on the settlement agreement?  

A. Yes. The Workers’ Compensation Court in James Jenkins v. Midlands Packaging 

Corporation ruled that Defendant’s knowledge and Plaintiff’s failure to verify the existence 

of the unpaid medical expenses at the time the settlement was entered made the 

settlement agreement fraudulent.  

Plaintiff and Defendant entered settlement agreement by a Release of Liability pursuant 

to §§ 48-139(3)-(4). Section (d) of that statute requires there to be “no medical, surgical, 

or hospital expenses incurred for treatment of the injury that will remain unpaid after the 

settlement.” NEB. REV. STAT. § 48-139(3)(d)(2021). As such, all medical bills must be 

paid before the settlement can be filed with the Court. 

Following settlement and filing with the Court, Plaintiff brought an action against 

Defendant arguing that all medical expenses were not paid, alleging that Plaintiff would 

not have entered into the settlement agreement had they known of the unpaid medical 

bills. Defendant argued they did not assure those medical bills were to be paid and thus 

argued they were not obligated to pay them as part of the settlement.   
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Both parties presented evidence showing the following: Plaintiff inquired about these 

medical expenses twice via email, with the second instance being more specific; however, 

Defendant’s response was vague, and Plaintiff interpreted it to mean expenses had been 

paid. Thus, the Court found that both Defendant’s conduct of knowingly entering into the 

agreement when there were unpaid medical expenses, and Plaintiffs’ failure to diligently 

inquire into this matter showed significant incompetence in their legal representation of 

their clients.  

The Court ruled that the parties’ conduct constituted a “blatant attempt to deceive the 

Court and is unacceptable.” Furthermore, the settlement agreement and release of 

liability were found to be in violation of § 48-139(3)(d), as unpaid medical expenses 

knowingly remained outstanding after the agreement was made, and thus the Court set 

said settlement aside based on fraud.  

James Jenkins v. Midlands Packaging Corp., No. 223-0752, 2024 WL 4957506 (Neb. 

Work. Comp. Ct. Nov. 25, 2024). 

Q. If an expert medical provider is missing sufficient facts in reaching their conclusion 

in their report, can their opinion be sufficient competent evidence?  

A. Yes. The Court in Prinz v. Omaha Operations found that even though the expert 

disregarded claimant’s prior medical history of breathing problems and mistakenly 

believed a chemical was sprayed onto her face mask, his opinion sufficiently established 

a causal connection between her accident and her alleged injury.  

Plaintiff claimed asthma related breathing problems as a result of wearing a N95 mask at 

the request of her employer. She complained of a burning sensation and required medical 

attention for respiratory issues. One physician opined that based on a reasonable degree 

of medical certainly her complaints and employment were “associated” with one another, 

even though that physician also explained there was no test to show causality between 

the exposure at work and her respiratory issues. 

The use of the term “associated” was challenged as insufficient to establish a causal 

connection in addition to the lack of sufficiency within the doctor’s opinion. 

The Compensation Court found the physicians’ opinion was sufficient and persuasive, 

considering the timing and other objective findings relating to Claimants’ medical history 

before the incident and characterized the word “associated” as more definite than the 

words, “could”, “may” or “possibly”, which would not establish a causal connection.  

This Supreme Court agreed with the Compensation Court’s finding and indicated there 

was enough evidence in the record to show the physician’s opinion was credible to 

establish a causal connection.  

Prinz v. Omaha Operations LLC, 317 Neb. 744 (2024).  

12  © 2025 McAnany, Van Cleave & Phillips, P.A.



Q. Does Neb. Rev. Stat. § 48-121(3) provide that an employee is entitled to receive 

benefits based on a loss of earning capacity when they sustain multiple injuries 

along the same extremity? 

A.  No. When attempting to understand Neb. Rev. State. § 48-121, it is essential to know 

that the first three subdivisions of the statute address three different categories of 

disability and allows for various processes of determining compensation for each. 

Subdivision (1) addresses compensation for total disability; subdivision (2) addresses 

compensation for partial disability, except in cases covered by subdivision (3); and 

subdivision (3) lists the compensation that is to be paid for injuries to several specified 

parts of the body. Typically, § 48-121(1) and (2) governed a claimant’s loss of earning 

capacity, while subdivision § 48-121(3) “provide[d] for compensation based on designated 

amounts for scheduled member injuries, but no loss of earning capacity.” An amendment 

to § 48-121(3) enacted in 2007 aimed to increase benefits for workers who suffered 

injuries to two or more extremities in a single accident. It specified that “the loss of earning 

capacity would be at the court’s discretion where there is a loss or loss of use of more 

than one member which results in at least a 30-percent loss of earning capacity.”  

Initially, this statutory language was applied as originally intended until the Supreme 

Court, in the case of Espinoza, interpreted it to allow employees with injuries to two or 

more parts of the same extremity in one accident (e.g., right elbow and right wrist) to 

qualify for permanent disability based on their loss of earning capacity. Attorneys sought 

to persuade the Supreme Court to interpret the statute in line with its original legislative 

intent, but the Court upheld its broader interpretation. In response, LB 1017 was drafted 

and became effective on July 18, 2024. The legislative change restricts eligibility for 

permanent disability benefits based on loss of earning capacity to employees who have 

sustained injuries to two or more parts of different extremities in a single accident (e.g., 

left wrist and right elbow). This amendment clarifies the eligibility criteria in accordance 

with the original legislative intent that was overridden by the Espinoza decision. 

2023 Bill Text NE L.B. 1017 

Q. Should we focus on the period of exposure before contracting an illness, rather 

than the circumstances during the hearing, when determining if it qualifies as an 

‘ordinary disease of life’? 

A. Yes. In Thiele v. Select Medical Corp., the Nebraska Supreme Court overturned the denial 

of Christine Thiele’s workers’ compensation claim for COVID-19 contracted while working 

as a nurse liaison in Omaha. Thiele claimed COVID-19 was an occupational disease 

under Nebraska law, unique to healthcare workers due to their work conditions, not an 

ordinary disease of life. Initially denied by the Workers’ Compensation Board, Thiele 

appealed and won, arguing COVID-19 posed a specific risk to healthcare workers during 

the pandemic. The 4-3 split decision highlighted differing views on whether COVID-19 

qualifies as an ‘ordinary disease of life’. The majority opinion stressed focusing on the 

period of exposure prior to contraction or onset of symptoms, rather than circumstances 

at the time of the hearing to determine if COVID-19 qualifies as an ‘ordinary disease of 
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life’. Dissenting judges argued COVID-19 spread similarly in all settings and should not 

be classified differently based on timing or occupation.  

Although it did not settle the issue indefinitely, Thiele’s case sets a precedent for future 

workers’ compensation claims related to COVID-19 in Nebraska. The Court’s opinion 

suggests that one must focus on the period of exposure when determining if an illness, 

specifically COVID-19, is an ordinary disease of life.  

Thiele v. Select Med. Corp., 316 Neb. 338 (Apr. 19, 2024) 

However, Thiele does not alleviate the claimant’s burden of proving the causal connection 

between employment and contraction of the disease. The Court in La Spisa-Kline on 

behalf of La Spisa, ruled that while Thiele established that COVID-19 is an occupational 

disease, the claimant must still prove that the employee was exposed to, and contracted 

the virus through their employment.  

La Spisa-Kline on behalf of La Spisa v. Mary Lanning Mem'l Hosp., No. A-24-219, 20224 

WL 5252275, at *4 (Neb. Ct. App. Dec. 31, 2024).  

Q. When workers’ compensation serves as the exclusive remedy, can an employee 

assert tort theories of recovery against their employer in district court? 

A. No. In Lopez v. Cath. Charities of the Archdiocese of Omaha, an employee filed claims 

for assault and intentional infliction of emotional distress in district court following injuries 

she sustained during a training drill at work. The district court dismissed these claims, 

citing the Nebraska Workers’ Compensation Act which provides the exclusive remedy for 

employees, thus preventing them from pursuing tort claims against their employers in 

district court. 

The Nebraska Supreme Court recently upheld the dismissal of the employee’s claims, 

affirming that under the Nebraska Workers’ Compensation Act, the statutory benefits 

constitute the sole recourse for employees injured on the job. The Court’s decision also 

addressed and rejected the employee’s arguments seeking to limit the scope of the 

exclusivity rule and asserting that dismissing her claim violated public policy. This case 

law emphasizes the exclusivity of the workers’ compensation remedy, which is derived 

from statute, and underscores the principle that employees surrender their rights to any 

other method, form, or amount of compensation when their injury is covered by the 

Nebraska Workers’ Compensation Act. This principle ensures that employees receive no-

fault benefits quickly for most economic losses from work-related injuries, in exchange for 

giving up the potential for complete compensation under tort law. 

Lopez v. Cath. Charities of Archdiocese of Omaha, 998 N.W.2d 31 (Neb. 2023) 

Q. Is claimant-employee entitled to award of penalties and attorney fees if reasonable 
controversy exists as to compensability of claim and nature and extent of injuries?  

A. No. Neb. Rev. Stat. Ann. § 48-125 provides for a waiting-time penalty and attorney fees 
when the employer fails to pay compensation within 30 days of notice of disability so long 
as no reasonable controversy exists.  
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In Boring, employee Martin Boring filed a petition in the Nebraska WCC against Zoetis 
LLC in 2018. He claimed a compensable injury arising out of his employment with Zoetis, 
and he claimed that Zoetis refused to make payments of compensable medical and 
mileage expenses. In 2020, the WCC awarded Boring temporary and permanent benefits, 
and it ordered Zoetis to pay penalties and attorney fees. The WCC claimed that Zoetis 
admitted in its answer that Boring sustained a work accident and injuries arising out of 
course of employment and that this admission entitled Boring to penalties and attorney 
fees under Neb. Rev. Stat. Ann. § 48-125. Zoetis appealed to the Nebraska Court of 
Appeals, which affirmed the benefits, but reversed and vacated the award of penalties 
and attorney fees on the ground that there was reasonable controversy as to the nature 
and extent of the injury.  

The Court of Appeals of Nebraska reasoned that Zoetis’ admission constituted only an 
admission to some accident suffered by Boring on the day of injury. In its answer, Zoetis 
disputed the nature and extent of that injury and the benefits attributable thereto. The 
Court of Appeals held that penalties and attorney fees awarded under Neb. Rev. Stat. 
Ann. § 48-125 may only be awarded when no reasonable controversy exists. The court 
found that Zoetis most certainly denied the nature and extent of Boring’s injuries. Here, 
the Nebraska Supreme Court affirmed the lower court’s decision but added a few points. 
They mentioned that Neb. Rev. Stat. Ann. § 48-125(3) does not authorize penalties for 
delinquent payment of medical expenses. Also, the WCC erred when it failed to examine 
the trial evidence to determine whether there was a reasonable controversy. The WCC is 
not bound by formal rules of procedure, meaning here that although one party may have 
made a judicial admission, the opposing party did not take advantage of said admission 
at trial and therefore was not relieved of the burden of producing evidence in support of 
his allegation. 

Here, although Zoetis admitted that Boring suffered an accident in scope of employment, 
a reasonable controversy regarding nature and extent of injury still existed, therefore, 
penalties and attorney fees under Neb. Rev. Stat. Ann. § 48-125 were not permitted.  

Boring v. Zoetis LLC, 309 Neb. 270 (2021). 

Moreover, the recent decision by the Nebraska Supreme Court in Mosher v. Whole Foods 

Mkt., reaffirmed that there must be a reasonable controversy to withhold payments, and 

withholding payment without a reasonable controversy, at trial, will result in waiting time 

penalties.  Furthermore, the court held that the work of an attorney’s legal assistant may 

be used in the calculation of “reasonable attorney’s fee,” according to § 48-125(4)(a).  

Mosher v. Whole Foods Mkt., Inc., 317 Neb. 26 (2024).  

Q. How have recent amendments affected medical fee schedules and lump sum 
settlement applications in Nebraska? 

A. Nebraska Workers’ Compensation Court recently implemented revisions to several rules 
and Addendum 2, which became effective January 24, 2024, following their adoption on 
December 28, 2023. Amendments to Rules 5, 13, 14, and 15 addressed updates such 
as interpreter usage, fax filings, exhibits, and records checked out. However, the most 
noteworthy changes are seen in Rules 26 and 47. Rule 26 now dictates a revised Medical 
Service Fee Schedule for services rendered from January 1, 2024, onward, available for 
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reference on the Nebraska Workers’ Compensation Court’s official website at newcc.gov. 
Meanwhile, Rule 47 modified Lump Sum Settlement Applications by updating the table 
within Addendum 2, replacing the 2019 U.S. Life expectancy Table with the updated 2020 
version. The 2020 U.S. Life Expectancy Table introduces minor adjustments from its 
predecessor, yet these nuances can significantly impact calculations involving future and 
present values. 

Q. Is there upcoming legislation in Nebraska affecting workers’ compensation claims?  

A. Yes.  

LB 313: Subrogation: Legislative Bill 313 would change the provisions relating to 

subrogation in regard to third-party claims, and for the distribution of proceeds from the 

settlement of third-party claims. The added language says, “or workers compensation 

insurer.” Therefore, the insurer or the employer shall be subrogated to the employee or 

dependents against third parties, allowing either to recover as the employee or 

dependents would have. Further, the added language of 2 (a)-(c) sets a specific 

distribution of proceeds, when the employee and employer or workers’ compensation 

insurer do not agree in writing about the distribution. This bill is currently in Committee 

and open to comment. 

LB361: Discrimination/Retaliation/Exclusive Remedy: Legislative Bill 361 would 

make changes to prohibit discrimination or retaliation when an individual exercises their 

rights under the Nebraska Workers’ Compensation Act. Further, this change would 

provide the right to a jury trial in any civil action brought under the Nebraska Fair 

Employment Practice Act. This bill is currently in Committee and open to comment. 

LB 397: Safety Committees & Policy Cancellation: Legislative Bill 397 would make 

changes including: eliminating the employer’s requirement to establish a safety 

committee, eliminating the policy cancellation provision requiring notice to be given to 

recognize policies as canceled, expired, or lapsing, and eliminating the Workplace Safety 

Consultation Program. The bill has been placed on General file.  

LB 400: Cancer in Firefighters: Legislative Bill 400 makes changes including adding 

language to allow for certain cancers to be categorized as an occupational disease for 

firefighters and granting them recovery under the Nebraska Workers’ Compensation Act, 

subject to meeting the other requirements of this act. The bill has been placed on General 

file.  

LB 455: Confidentiality of Injury Reports: The newly added language of Legislative Bill 

455 would make injury reports confidential and not open to public inspection or copying, 

unless it meets one of the exceptions of (b)-(c)(viii). The bill has been placed on General 

file. 

LB 456: Patient Waiver: Legislative Bill 456 incorporates additional language, requiring 

the employee to release all medical records relating to past and current treatment, as 

outlined through a patient’s waiver form. This bill is currently in Committee and open to 

comment.  
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LB 522: Reduce “Waiting” and “Retroactive” Periods; Adjustment for Cost of 

Living: The new language of Legislative Bill 522 would shorten the waiting and 

retroactive periods, and make weekly income benefits, lasting longer than twelve months, 

adjust to account for increases in the cost of living. This bill is currently in Committee and 

open to comment. 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general informational 

purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is not inclusive of all exceptions and 

requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice to determine the rights, obligations and options of 

a specific situation. 
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PRO SE CLAIMS: ETHICS AND PRACTICAL 

CONSIDERATIONS 

Iowa, Kansas, Missouri, and Nebraska Workers’ Compensation 

I. INTRODUCTION 

A. What is a Pro Se Litigant? 

1. When a party chooses to represent themselves without an attorney, they are 

referred to as a pro se party or pro se claimant. The term pro se is derived from 

Latin and means “for oneself.” These individuals navigate the legal process without 

formal legal representation. 

B. Why they appear in workers’ compensation (WC) cases? 

1. To Avoid Attorney Fees 

a. Many injured workers believe that by handling their claim on their own, they 

can avoid paying a percentage of their benefits or settlement to an attorney. 

Even though attorney fees in workers’ compensation cases are capped and 

must be approved by the court, some claimants assume that self-

representation will leave them with a larger recovery. 

2. Because the Claim Appears Simple 

a. At the outset, some workers' compensation claims seem straightforward, such 

as when the injury is clearly work-related, treatment is authorized, and there is 

no dispute about time off work. In these situations, claimants may believe that 

they do not need legal assistance and can resolve the matter on their own. 

3. Lack of Awareness or Access to Counsel 

a. Some individuals are simply unaware of their right to legal representation in a 

workers’ compensation case, or they may not know how to find an attorney who 

handles these claims. Others may not realize that most workers’ compensation 

attorneys work on a contingency basis, and instead assume they would need 

to pay out of pocket. 

C. Pro se claimants are required to follow the same procedural rules as attorneys and 

are not entitled to any exceptions or preferential treatment. Bishop v. Metro 

Restoration Servs., 209 S.W.3d 43, 45 (Mo. App. S.D. 2006); NEGenR 1.3(g); 

Mangiaracina v. Gutierrez, 11 Kan. App. 2d 594, 595-96, 730 P.2d 1109 (1986); State 

v. Haywood, 909 N.W.2d 229 (Iowa Ct. App. 2017) 
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II. KEY ETHICAL RULES WHEN DEALING WITH PRO SE CLAIMANTS: RULES OF 

PROFESSIONAL CONDUCT 

A. IA 32:4.3, KS 240 4.3, MO 4-4.3, & NE 3-504.3 – Dealing with Unrepresented Persons 

1. The statutes state: In dealing on behalf of a client with a person who is not 

represented by counsel, a lawyer shall not state or imply that the lawyer is 

disinterested. When the lawyer knows or reasonably should know that the 

unrepresented person misunderstands the lawyer’s role in the matter, the lawyer 

shall make reasonable efforts to correct the misunderstanding. The lawyer shall 

not give legal advice to an unrepresented person, other than the advice to secure 

counsel, if the lawyer knows or reasonably should know that the interests of such 

a person are or have a reasonable possibility of being in conflict with the interests 

of the client. 

2. Comment 

a. An unrepresented person, particularly one not experienced in dealing with legal 

matters, might assume that a lawyer is disinterested in loyalties or is a 

disinterested authority on the law even when the lawyer represents a client. In 

order to avoid a misunderstanding, a lawyer will typically need to identify the 

lawyer’s client and, where necessary, explain that the client has interests 

opposed to those of the unrepresented person.  

b. Rule 4-4.3 distinguishes between situations involving unrepresented persons 

whose interests may be adverse to those of the lawyer’s client and those in 

which the person’s interests are not in conflict with the client’s. In the former 

situation, the possibility that the lawyer will compromise the unrepresented 

person’s interests is so great that Rule 4-4.3 prohibits the giving of any advice, 

apart from the advice to obtain counsel. Whether a lawyer is giving 

impermissible advice may depend on the experience and sophistication of the 

unrepresented person, as well as the setting in which the behavior and 

comments occur. Rule 4-4.3 does not prohibit a lawyer from negotiating the 

terms of a transaction or settling a dispute with an unrepresented person. So 

long as the lawyer has explained that the lawyer represents an adverse party 

and is not representing the person, the lawyer may inform the person of the 

terms on which the lawyer's client will enter into an agreement or settle a matter, 

prepare documents that require the person's signature, and explain the 

lawyer's own view of the meaning of the document or the lawyer's view of the 

underlying legal obligations. 
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B. IA 32:4.1, KS 240 4.1, MO 4-4.1, & NE 3-504.1 Truthfulness in Statements to Others 

1. In the course of representing a client a lawyer shall not knowingly: (a) make a false 

statement of material fact or law to a third person; or (b) fail to disclose a material 

fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by 

a client, unless disclosure is prohibited by Rule 4-1.6. 

2. Comment  

a. Misrepresentation: A lawyer is required to be truthful when dealing with others 

on a client’s behalf, but generally has no affirmative duty to inform an opposing 

party of relevant facts. A misrepresentation can occur if the lawyer incorporates 

or affirms a statement of another person that the lawyer knows is false. 

Misrepresentations can also occur by partially true but misleading statements 

or omissions that are the equivalent of affirmative false statements. For 

dishonest conduct that does not amount to a false statement or for 

misrepresentations by a lawyer other than in the course of representing a client, 

see Rule 4-8.4. 

b. Statements of Fact: This Rule 4-4.1 refers to statements of fact. Whether a 

particular statement should be regarded as one of fact can depend on the 

circumstances. Under generally accepted conventions in negotiation, certain 

types of statements ordinarily are not taken as statements of material fact. 

Estimates of price or value placed on the subject of a transaction and a party’s 

intentions as to an acceptable settlement of a claim are ordinarily in this 

category and so is the existence of an undisclosed principal except where 

nondisclosure of the principal would constitute fraud. Lawyers should be 

mindful of their obligations under applicable law to avoid criminal and tortious 

misrepresentation. 

c. Crime or Fraud by Client: Under Rule 4-1.2(d), a lawyer is prohibited from 

counseling or assisting a client in conduct that the lawyer knows is criminal or 

fraudulent. Rule 4-4.1(b) states a specific application of the principle set forth 

in Rule 4-1.2(d) and addresses the situation where a client’s crime or fraud 

takes the form of a lie or misrepresentation. Ordinarily, a lawyer can avoid 

assisting a client’s crime or fraud by withdrawing from the representation. 

Sometimes it may be necessary for the lawyer to give notice of the fact of 

withdrawal and to disaffirm an opinion, document, affirmation, or the like. In 

extreme cases, substantive law may require a lawyer to disclose information 

relating to the representation to avoid being deemed to have assisted the 

client’s crime or fraud. If the lawyer can avoid assisting a client’s crime or fraud 

only by disclosing this information, then under Rule 4-4.1(b) the lawyer is 

required to do so, unless the disclosure is prohibited by Rule 4-1.6. 
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III. JUDICIAL OBLIGATIONS TOWARD PRO SE LITIGANTS - ABA Judicial Ethics Rules 

A. Rule 2-2.2 – Impartiality and Fairness 

1. A judge shall uphold and apply the law, and shall perform all duties of judicial office 

promptly, efficiently, fairly and impartially. 

2. A judge may make reasonable efforts, consistent with the law and court rules, to 

facilitate all litigants, including self-represented litigants, being fairly heard. 

3. Comment 

a. In disposing of matters promptly and efficiently, a judge must demonstrate due 

regard for the rights of the parties to be heard and to have issues resolved 

without unnecessary costs or delay. To ensure impartiality and fairness to all 

parties, a judge must be objective and open-minded. 

b. Although each judge comes to the bench with a unique background and 

personal philosophy, a judge must interpret and apply the law without regard to 

whether the judge approves or disapproves of the law in question. 

c. When applying and interpreting the law, a judge sometimes may make good-

faith errors of fact or law. Errors of this kind do not violate this Rule 2-2.2. 

d. A judge may make reasonable accommodations to afford litigants the 

opportunity to have their matters fairly heard. 

B. Rule 2-2.6 – Ensuring Right to Be Heard 

1. A judge shall accord to every person who has a legal interest in a proceeding, or 

that person’s lawyer, the right to be heard according to law. 

2. A judge may encourage parties to a proceeding and their lawyers to settle matters 

in dispute but shall not act in a manner that coerces any party into settlement. 

3. Comment 

a. The right to be heard is an essential component of a fair and impartial system 

of justice. Substantive rights of litigants can be protected only if procedures 

protecting the right to be heard are observed. 

b. The judge plays an important role in overseeing the settlement of disputes, but 

should be careful that efforts to further settlement do not undermine any party’s 

right to be heard according to law. The judge should keep in mind the effect 

that the judge’s participation in settlement discussions may have, not only on 

the judge’s own views of the case, but also on the perceptions of the lawyers 

and the parties if the case remains with the judge after settlement efforts are 

unsuccessful. Among the factors that a judge should consider when deciding 

upon an appropriate settlement practice for a case are: (1) whether the parties 

have requested or voluntarily consented to a certain level of participation by the 

judge in settlement discussions, (2) whether the parties and their counsel are 

relatively sophisticated in legal matters, (3) whether the case will be tried by the 
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judge or a jury, (4) whether the parties participate with their counsel in 

settlement discussions, (5) whether any parties are unrepresented by counsel, 

and (6) whether the matter is civil or criminal. 

c. Judges must be mindful of the effect settlement discussions can have, not only 

on their objectivity and impartiality, but also on the appearance of their 

objectivity and impartiality. Despite a judge’s best efforts, there may be 

instances when information obtained during settlement discussions could 

influence a judge’s decision making during trial, and, in such instances, the 

judge should consider whether recusal may be appropriate. 

C. Rule 2-2.9(a) – Ex Parte Communications  

1. A judge shall not initiate, permit, or consider ex parte communications, or consider 

other communications made to the judge outside the presence of the parties or 

their lawyers, concerning a pending or impending matter, except as follows: 

a. When circumstances require it, ex parte communication for scheduling, 

administrative, or emergency purposes, which does not address substantive 

matters, is permitted, provided: 

i. the judge reasonably believes that no party will gain a procedural, 

substantive, or tactical advantage as a result of the ex parte communication; 

and 

ii. the judge makes provision promptly to notify all other parties of the 

substance of the ex parte communication, and gives the parties an 

opportunity to respond. 

2. Comment 

a. To the extent reasonably possible, all parties or their lawyers shall be included 

in communications with a judge. 

b. Whenever the presence of a party or notice to a party is required by this Rule 

2-2.9, it is the party’s lawyer, or if the party is unrepresented, the party, who is 

to be present or to whom notice is to be given. 

IV. STATUTORY PROVISIONS AFFECTING WC SETTLEMENT AND REPRESENTATION 

Iowa  

A. Iowa Code § 85.35 Settlements.  

1. The parties to a contested case or persons who are involved in a dispute which 

could culminate in a contested case may enter into a settlement of any claim 

arising under chapter 10A, subchapter III, this chapter, or chapter 85A or 85B, 

providing for disposition of the claim. The settlement shall be in writing on forms 

prescribed by the workers’ compensation commissioner and submitted to the 

workers’ compensation commissioner for approval. 
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2. The parties may enter into an agreement for settlement that establishes the 

employer’s liability, fixes the nature and extent of the employee’s current right to 

accrued benefits, and establishes the employee’s right to statutory benefits that 

accrue in the future. 

3. The parties may enter into a compromise settlement of the employee’s claim to 

benefits as a full and final disposition of the claim. 

4. The parties may enter into a settlement that is a combination of an agreement for 

settlement and a compromise settlement that establishes the employer’s liability 

for part of a claim but makes a full and final disposition of other parts of a claim. 

5. A contingent settlement may be made and approved, conditioned upon 

subsequent approval by a court or governmental agency, or upon any other 

subsequent event that is expected to occur within one year from the date of the 

settlement. If the subsequent approval or event does not occur, the contingent 

settlement and its approval may be vacated by order of the workers’ compensation 

commissioner upon a petition for vacation filed by one of the parties or upon 

agreement by all parties. If a contingent settlement is vacated, the running of any 

period of limitation provided for in section 85.26 is tolled from the date the 

settlement was initially approved until the date that the settlement is vacated, and 

the claim is restored to the status that the claim held when the contingent 

settlement was initially approved. The contingency on a settlement lapses and the 

settlement becomes final and fully enforceable if an action to vacate the contingent 

settlement or to extend the period of time allowed for the subsequent approval or 

event to occur is not initiated within one year from the date that the contingent 

settlement was initially approved. 

6. The parties to any settlement made pursuant to this section may agree that the 

employee has the right to benefits pursuant to section 85.27 under such terms and 

conditions as agreed to by the parties in the settlement, for a specified period of 

time after the settlement has been approved by the workers’ compensation 

commissioner. During that specified period of time, the commissioner shall have 

jurisdiction of the settlement for the purpose of adjudicating the employee’s 

entitlement to benefits provided for in section 85.27 as agreed upon in the 

settlement. 

7. The parties may agree that settlement proceeds, which are paid in a lump sum, 

are intended to compensate the injured worker at a given monthly or weekly rate 

over the life expectancy of the injured worker. If such an agreement is reached, 

neither the weekly compensation rate which either has been paid, or should have 

been paid, throughout the case, nor the maximum statutory weekly rate applicable 

to the injury shall apply. Instead, the rate set forth in the settlement agreement shall 

be the rate for the case.  
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8. a. If an injury relating to claim results in the injured worker needing a medically 

necessary permanent prosthetic device or an alteration of an existing medcially 

necessary permanent prosthetic device, a settlement pursuant to this section must 

describe the medically necessary permanent prosthetic device and identify which 

portion of the settlement proceeds are for the purpose of covering the estimated 

cost of future repair or replacement of the device.  

a. Upon the approval of a settlement by the workers’ compensation commissioner, 

moneys identified for the purpose of covering the cost of future repair or 

replacement of a permanent prosthetic device shall be paid to the treasurer of 

state as the custodian of the second injury fund for administration. 

b. Notwithstanding any other provision of this chapter, moneys identified for the 

purpose of covering the estimated cost of future repair or replacement of a 

permanent prosthetic device shall not be used to calculate an injured worker’s 

compensation schedule.  

9. A settlement shall be approved by the workers’ compensation commissioner if the 

parties show all of the following: 

a. Substantial evidence exists to support the terms of the settlement. 

b. Waiver of the employee’s right to a hearing, decision, and statutory benefits is 

made knowingly by the employee. 

c. The settlement is a reasonable and informed compromise of the competing 

interests of the parties. 

i. If an employee is represented by legal counsel, it is presumed that the 

required showing for approval of the settlement has been made. 

10. Approval of a settlement by the workers’ compensation commissioner is binding 

on the parties and shall not be construed as an original proceeding. 

Notwithstanding any provisions of chapter 10A, subchapter III, this chapter, and 

chapters 85A, 85B, and 87, an approved compromise settlement shall constitute 

a final bar to any further rights arising under chapter 10A, subchapter III, this 

chapter, and chapters 85A, 85B, and 87 regarding the subject matter of the 

compromise and a payment made pursuant to a compromise settlement 

agreement shall not be construed as the payment of weekly compensation 

B. Iowa Admin. Code r. 876-6.1 - Settlements under Iowa Code section 85.35.  

All proposed settlements shall be submitted to the workers' compensation 

commissioner for approval. An agreement for settlement pursuant to Iowa Code 

section 85.35(2) shall be on Form 14-0021. A compromise settlement pursuant to Iowa 

Code section 85.35(3) shall be on Form 14-0025. A combination settlement pursuant 

to Iowa Code section 85.35(4) shall be on Form 14-0159. A contingent settlement 

pursuant to Iowa Code section 85.35(5) shall be on Form 14-0161. 
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1. Evidence that a settlement should be approved as required by Iowa Code section 

85.35(7) shall accompany the settlement or be incorporated into the settlement 

forms. It is presumed that the showing required by Iowa Code section 85.35(7) has 

been made if the claimant is represented by an attorney licensed to practice law in 

this state. 

2. The documents for a compromise settlement shall identify either the specific date 

or dates of injury or the specific injurious condition or conditions, or both. The 

documents for a compromise settlement, including any addendum to the 

documents, shall not contain any language that either expressly states or implies 

that the proposed compromise settlement is a final settlement of any and all 

injuries, known or unknown, that an employee may have sustained while employed 

by the employer. If a compromise settlement is submitted that does not comply 

with this subrule, the workers' compensation commissioner shall return the 

proposed compromise settlement to the party that submitted it. 

3. Approval of a compromise settlement pursuant to Iowa Code section 85.35(3) is a 

final bar to rights under the Iowa workers' compensation law, and the approved 

compromise settlement is not subject to review under Iowa Code section 85.26(2). 

4. Nothing in this rule shall prohibit the approval of settlements in other appropriate 

cases when allowed by Iowa Code section 85.35(7). 

Kansas  

A. K.S.A. 44-528. Review and modification of awards; reinstatement; cancellation; 

effective date.  

1. Except lump-sum settlements approved by the director or administrative law judge, 

any award or modification thereof may be reviewed by the administrative law judge 

for good cause shown upon the application of the employee, employer, dependent, 

insurance carrier or any other interested party. In connection with such review, the 

administrative law judge may appoint one or two health care providers to examine 

the employee and report to the administrative law judge. The administrative law 

judge shall hear all competent evidence offered and if the administrative law judge 

finds that the award has been obtained by fraud or undue influence, that the award 

was made without authority or as a result of serious misconduct, that the award is 

excessive or inadequate or that the functional impairment or work disability of the 

employee has increased or diminished, the administrative law judge may modify 

such award, or reinstate a prior award, pursuant to the provisions set forth in K.S.A. 

44-510b, 44-510c, 44-510d or 44-510e, and amendments thereto, as may be 

applicable. 

2. If the administrative law judge finds that the employee has absented and continues 

to be absent so that a reasonable examination cannot be made of the employee 

by a health care provider selected by the employer, or has departed beyond the 
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boundaries of the United States, the administrative law judge may modify the 

award and reduce compensation or may cancel the award and end the 

compensation. 

3. The number of reviews under this section shall be limited pursuant to rules and 

regulations adopted by the director to avoid abuse. 

4. Any modification of an award under this section on the basis that the functional 

impairment or work disability of the employee has increased or diminished shall be 

effective as of the date that the increase or diminishment actually occurred, except 

that in no event shall the effective date of any such modification be more than six 

months prior to the date the application was made for review and modification 

under this section. 

B. K.S.A § 44-531. Redemption of liability; lump-sum payment of award; exception; 

settlement award on written stipulation; requirements; from; approval by 

administrative law judge. 

1. Where all parties agree to the payment of all or any part of compensation due 

under the workers compensation act or under any award or judgment, and where 

it has been determined at a hearing or by approval of terms of a settlement award 

on written stipulation pursuant to subsection (d) before the administrative law judge 

that it is for the best interest of the injured employee or the dependents of a 

deceased employee, or that it will avoid undue expense, litigation or hardship to 

any party or parties, the administrative law judge may permit the employer to 

redeem all or any part of the employer's liability under the workers compensation 

act by the payment of compensation in a lump-sum. The employer shall be entitled 

to an 8% discount except as provided in K.S.A. 44-510b(a), and amendments 

thereto, on the amount of any such lump-sum payment that is not yet due at the 

time of the award. Upon paying such lump-sum the employer shall be released 

and discharged of and from all liability under the workers compensation act for that 

portion of the employer's liability redeemed under this section. 

2. No lump-sum awards, unless agreed to by the parties, shall be rendered under the 

workers compensation act except: (1) As provided in subsection (a) of this section, 

(2) as provided* K.S.A. 44-510b(a), and amendments thereto, (3) in cases 

involving compensation due the employee at the time the award is rendered as 

provided in K.S.A. 44-525, and amendments thereto, and in cases of past due 

compensation as provided in K.S.A. 44-529, and amendments thereto. 

3. The parties, by agreement and with approval of an administrative law judge, may 

enter into a compromise lump-sum settlement in either permanent total or 

permanent partial disability cases which prorates the lump-sum settlement over 

the life expectancy of the injured worker. When such an agreement has been 

approved, neither the weekly compensation rate paid throughout the case nor the 
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maximum statutory weekly rate applicable to the injury shall apply. No 

compensation rate shall exceed the maximum statutory weekly rate as of the date 

of the injury. Instead, the prorated rate set forth in the approved settlement 

documents shall control and become the rate for that case. This section shall be 

retroactive in effect. 

4. When both parties are represented by legal counsel and the claimant is over 18 

years of age, a settlement may occur by settlement award on written stipulation on 

a form established by the director of workers compensation. The administrative 

law judge assigned to the matter shall approve or reject the settlement award on 

written stipulations within five business days of the electronic filing of the 

settlement award by the parties. 

C. K.S.A 44-536. Attorney fees; limitations; lien; review of contracts and fees claimed; 

matters to consider upon review; powers and duties of director and administrative law 

judge. 

1. With respect to any and all proceedings in connection with any initial or original 

claim for compensation, no claim of any attorney for services rendered in 

connection with the securing of compensation for an employee or the employee's 

dependents, whether secured by agreement, order, award or a judgment in any 

court shall exceed a reasonable amount for such services or 25% of the amount 

of compensation recovered and paid, whichever is less, in addition to actual 

expenses incurred, and subject to the other provisions of this section. Except as 

hereinafter provided in this section, in death cases, total disability and partial 

disability cases, the amount of attorney fees shall not exceed 25% of the sum 

which would be due under the workers compensation act beyond 415 weeks of 

permanent total disability based upon the employee's average weekly wage prior 

to the date of the accident and subject to the maximum weekly benefits provided 

in K.S.A. 44-510c, and amendments thereto. 

2. All attorney fees in connection with the initial or original claim for compensation 

shall be fixed pursuant to a written contract between the attorney and the employee 

or the employee's dependents, which shall be subject to approval by the director 

in accordance with this section. Every attorney, whether the disposition of the 

original claim is by agreement, settlement, award, judgment or otherwise, shall file 

the attorney contract with the director for review in accordance with this section. 

The director shall review each such contract and the fees claimed thereunder as 

provided in this section and shall approve such contract and fees only if both are 

in accordance with all provisions of this section. Any claims for attorney fees not in 

excess of the limits provided in this section and approved by the director shall be 

enforceable as a lien on the compensation due or to become due. The director 

shall specifically and individually review each claim of an attorney for services 
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rendered under the workers compensation act in each case of a settlement 

agreement under K.S.A. 44-521, and amendments thereto, or a lump-sum 

payment under K.S.A. 44-531, and amendments thereto, as to the reasonableness 

thereof. 

Missouri  

A. RSMo. 287.390.  Compromise settlements, how made — validity, effect, settlement 

with minor dependents — employee entitled to one hundred percent of offer, when — 

maximum medical improvement, rating from second physician, when.  

1. Parties to claims hereunder may enter into voluntary agreements in settlement 

thereof, but no agreement by an employee or his or her dependents to waive his 

or her rights under this chapter shall be valid, nor shall any agreement of settlement 

or compromise of any dispute or claim for compensation under this chapter be 

valid until approved by an administrative law judge or the commission, nor shall an 

administrative law judge or the commission approve any settlement which is not in 

accordance with the rights of the parties as given in this chapter.  No such 

agreement shall be valid unless made after seven days from the date of the injury 

or death.  An administrative law judge, or the commission, shall approve a 

settlement agreement as valid and enforceable as long as the settlement is not the 

result of undue influence or fraud, the employee fully understands his or her rights 

and benefits, and voluntarily agrees to accept the terms of the agreement. 

2. A compromise settlement approved by an administrative law judge or the 

commission during the employee's lifetime shall extinguish and bar all claims for 

compensation for the employee's death if the settlement compromises a dispute 

on any question or issue other than the extent of disability or the rate of 

compensation. 

3. Notwithstanding the provisions of section 287.190, an employee shall be afforded 

the option of receiving a compromise settlement as a one-time lump sum payment.  

A compromise settlement approved by an administrative law judge or the 

commission shall indicate the manner of payment chosen by the employee. 

4. A minor dependent, by parent or conservator, may compromise disputes and may 

enter into a compromise settlement agreement, and upon approval by an 

administrative law judge or the commission the settlement agreement shall have 

the same force and effect as though the minor had been an adult.  The payment 

of compensation by the employer in accordance with the settlement agreement 

shall discharge the employer from all further obligation. 

5. In any claim under this chapter where an offer of settlement is made in writing and 

filed with the division by the employer, an employee is entitled to one hundred 

percent of the amount offered, provided such employee is not represented by 

counsel at the time the offer is tendered.  Where such offer of settlement is not 
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accepted and where additional proceedings occur with regard to the employee's 

claim, the employee is entitled to one hundred percent of the amount initially 

offered.  Legal counsel representing the employee shall receive reasonable fees 

for services rendered. 

6. As used in this chapter, "amount in dispute" means the dollar amount in excess of 

the dollar amount offered or paid by the employer.  An offer of settlement shall not 

be construed as an admission of liability. 

7. a. In the case of compromise settlements offered after a claimant has reached 

maximum medical improvement, upon receipt of a permanent disability rating 

from the employer's physician, a claimant shall have a period of twelve months 

from such date to acquire a rating from a second physician of his or her own 

choosing. 

b. Absent a finding of extenuating circumstances by an administrative law judge 

or the commission, if after twelve months a claimant has not acquired a rating 

from a second physician, any compromise settlement entered into under this 

section shall be based upon the initial rating. 

c. A finding of extenuating circumstances by an administrative law judge or the 

commission shall require more than failure of the claimant to timely obtain a 

rating from a second physician. 

d. The provisions of this subsection may be waived by the employer with or 

without stating a cause. 

B. RSMo. 484.130.  Compensation of attorney governed by agreement — lien upon 

client's cause of action.  

1. The compensation of an attorney or counselor for his services is governed by 

agreement, express or implied, which is not restrained by law.  From the 

commencement of an action or the service of an answer containing a counterclaim, 

the attorney who appears for a party has a lien upon his client's cause of action or 

counterclaim, which attaches to a verdict, report, decision or judgment in his 

client's favor, and the proceeds thereof in whosesoever hands they may come; and 

cannot be affected by any settlement between the parties before or after judgment. 

C. The ALJ must confirm that the employee understands their rights under the workers' 

compensation law, including the right to a hearing and the potential outcomes of 

pursuing their claim further. 8 C.S.R. § 20-3.060.  All agreements or contracts for 

settlement that provide for the payment of less than the full amount of compensation 

due or to become due, and which undertake to release the employer from all further 

liability, will be approved by the commission only where it appears that a reasonable 

doubt exists as to liability and as to the rights of parties, and where the terms of the 

agreement are consistent with the requirements of section 287.390, RSMo. 8 C.S.R. 
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§ 20-3.060.3. Every compromise agreement or contract for settlement, submitted to 

the commission should be accompanied by: 

a. A statement or stipulation agreed to by the parties which would contain the facts 

upon which they are in agreement; 

b. The claims, facts or findings, or both, which are in dispute between the parties; 

c. The latest medical records or reports in the possession of the parties bearing on 

the case; 

d.  A written statement showing whether or not the employee has returned to work 

and, if so, when; 

e. A separate statement signed by the employee, or dependents in death cases, in 

which the employee would state under oath that s/he understands that by agreeing 

to the settlement that s/he understands that s/he has a right to prosecute his/her 

claim before the commission to a final determination; and that the award of the 

commission might allow him/her more or less money than is provided by the 

proposed settlement and that s/he requests the commission to approve the 

settlement; 

f. An identification of the amount of compensation previously paid, weekly rate of 

compensation, and the amount of medical aid that has been provided; and 

g. Signatures by the parties and their attorneys, or, in the case of a minor claimant, 

signature(s) from the minor's parent(s) or legal guardian(s), together with a 

statement as to the agreed-upon attorney fee, if any, that is requested in favor of 

the attorney for the employee, claimant, or dependent. 

Nebraska  

A. Neb. Rev. Stat. § 48-108 – Employer's liability; claim for legal services or 

disbursements; lien; how established; payment. 

1. “No claim or agreement for legal services or disbursements in support of any 

demand made or suit brought under the Nebraska Workers’ Compensation Act 

shall be an enforceable lien against the amounts to be paid as damages or 

compensation or be valid or binding in any other respect, unless the same be 

approved in writing by a judge of the Nebraska Workers’ Compensation Court. 

After such approval, if notice in writing be given the defendant of such claim or 

agreement for legal services and disbursements, the same shall be a lien against 

any amount thereafter to be paid as damages or compensation. When the 

employee’s compensation is payable by the employer in periodical installments, 

the compensation court shall fix, at the time of approval, the proportion of each 

installment to be paid on account of legal services and disbursements.” 
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B. Neb. Rev. Stat. § 48-139(1)(a) and (2)(b)(i) – Compensation; lump-sum settlement; 

submitted to Nebraska Workers' Compensation Court; procedure; filing of release; form; 

contents; payment; fees. 

(1)(a)”Whenever an injured employee or his or her dependents and the employer 

agree that the amounts of compensation due as periodic payments for death, 

permanent disability, or claimed permanent disability under the Nebraska Workers’ 

Compensation Act shall be commuted to one or more lump-sum payments, such 

settlement shall be submitted to the Nebraska Workers’ Compensation Court for 

approval as provided in subsection (2) of this section if: (i) The employee is not 

represented by counsel.” 

(2)(b)(i) “If the compensation court finds such lump-sum settlement is made in 

conformity with the compensation schedule and for the best interests of the employee 

or his or her dependents under all the circumstances, the compensation court shall 

make an order approving the same.” 

V. BEST PRACTICES FOR ATTORNEYS INTERACTING WITH PRO SE CLAIMANTS  

A. Use clear written communication only, when possible. 

B. Document everything, especially settlement offers. 

C. Avoid overexplaining/offering legal advice; instead: “I encourage you to consult an 

attorney or review the law yourself.” 

D. Provide neutral definitions for complex WC terms: 

1. AWW: “Average of your wages before the injury” 

2. TTD: “Temporary wage payments during recovery” 

3. PPD: “Compensation for lasting impairment” 

E. Avoid implying that you are helping them and emphasize your role is to represent 

the employer/insurer. 

F. The practical handling of pro se claimants varies by state, county, city, and even 

by judge. Some judges are hands-on with pro se claimants, others expect counsel 

to manage issues more independently. Put simply, having a pro se claimant 

requires more caution, more clarity, and often more communication. 

VI. CONCLUSION 

Judges and attorneys must strike a careful balance when handling cases involving pro se 

claimants. While they cannot act as the claimant’s advocate or provide legal advice, they 

still have a duty to ensure that the process is fair and that the claimant is not taken 

advantage of. 
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Pro se claimants are not entitled to special treatment, but judges may take extra steps, 

like asking additional questions or requesting more documentation, to confirm that the 

claimant understands the terms of a settlement or hearing. 

For that reason, defense attorneys and adjusters approach these cases with clarity, 

professionalism, and careful documentation. The goal is to move the case forward 

ethically and efficiently; while ensuring the claimant is fully informed and the record 

reflects fairness. 

 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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MENTAL HEALTH CLAIMS 

I. TYPES OF MENTAL STRESS CLAIMS 

A. Physical Injury - Mental Stress 

1. Example: Claimant is a truck driver who is in a motor vehicle accident. The truck 

rolls over a guard rail and down into a river. Claimant suffers multiple fractures and 

is now afraid to return to truck driving for fear of another accident. 

a. Causation standard: Was the work accident the prevailing factor in the 

development of the medical condition and disability? 

B. Mental Stress – Mental Stress 

1. Example: Claimant alleges anxiety and depression from co-workers and 

supervisors constantly degrading him and yelling at him during work over a five-

year period on a constant basis. 

a. Causation standard: Is the mental stress caused by extraordinary or unusual 

stress? 

C. Mental Stress - Physical Injury 

1. Claimant works long hours at a high-pressure job with many deadlines as a 

surgeon, criminal attorney, workers’ compensation claims rep, etc. and suffers a 

heart attack, rash, etc. 

a. Causation standard: Was the mental stress the prevailing factor in the 

development of the medical condition and disability? 

II. MENTAL HEALTH CLAIM REQUIREMENTS IN STATES WHERE MVP PRACTICES 

A. Missouri  

1. Allows mental claims without physical injury, but the stress of the work must be 

“extraordinary and unusual” measured by objective standards and actual events. 

B. Nebraska  

1. Mental-mental claims allowed only for first responders. All others, a physical injury 

must accompany the mental injury. 

C. Illinois  

1. No physical injury is required, therefore allowing mental-mental claims; must be 

able to be tied to a time, place, and cause along with evidence of “sudden, severe 

emotional shock.” 

D. Iowa 

1. For mental-mental claims, Claimant must show stresses experienced were higher 

magnitude than other workers in same or similar jobs, day-to-day. 
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E. Kansas  

1. Physical injury must accompany mental claim, but mental injury does not need to 

manifest itself at the same time as the physical injury. 

F. Oklahoma  

1. Physical injury must accompany a mental claim, unless it arises out of an act of 

violence or in the case of first responders who suffer PTSD. 

III. RECENT MISSOURI PTSD STATUTE1 

Posttraumatic stress disorder (PTSD) in first responders is now statutorily recognized as 

a compensable occupational disease in Missouri. Generally, no physical injury must occur 

to the first responder, and it must be shown by clear and convincing evidence that the 

PTSD has resulted from acting within the course and scope of their employment. DSM-5 

criteria used which gives a more formalized structure to diagnosis. The first responder 

must be examined and diagnosed with PTSD by an authorized provider as a result of one 

of the following qualifying events:   

A. Seeing for oneself a deceased minor;  

B. Witnessing directly the death of a minor;  

C. Witnessing directly the injury, participating in the physical treatment of, or manually 

transporting a minor who subsequently died before arriving at a hospital 

emergency department;  

D. Seeing for oneself a person who has suffered serious physical injury of a nature 

that shocks the conscience;  

E. Witnessing directly a death (including suicide), due to serious physical injury; 

a. This includes homicide, including murder, mass killings, manslaughter, self-

defense, misadventure, and negligence;  

F. Witnessing directly a person suffering serious physical injury that shocks the 

conscience which results in death;  

G. Participating in the physical treatment of an injury (including attempted suicide) or 

manually transporting an injured person who has suffered serious physical injury 

and dies before arrival at a hospital emergency department;  

H. Involvement in an event that caused, may have caused, or had the potential to 

cause the death of the first responder (whether by accidental or intentional acts of 

another) 

The time for notice of injury or death in cases of compensable PTSD is fifty-two (52) 

weeks measured from either (1) exposure to one of the qualifying stressors listed above, 

or (2) the diagnosis of the disorder, whichever date is later.  

 
1 RSMo. §287.067(9 (2025).  
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IV. PRACTICAL GUIDELINES 

A. Types of Experts 

1. Psychiatrist/Psychiatric NP 

a. Practitioners that can prescribe medication to treat mental health issues.  

2. Psychologist 

a. Psychologists are primarily focused on psychotherapy and treat emotional and 

mental injury suffering patients with behavior interventions.  

3. Neurologist 

a. A practitioner who is a specialist in the anatomy, functions, and organic 

disorders of nerves and the nervous system. 

4. Neuropsychologist 

a. A psychologist who primarily studies the relationship between behavior, 

emotion, and cognition alongside brain function.  

5. Social Workers/LCSW 

a. These are professionals who facilitate talk therapy and counseling.  

V. PSYCHIATRIC IMES 

A. Clinicians  

1. May seek collateral sources of information to provide good care, but care is not 

withheld if the sources are not available  

2. Confidential  

3. Beneficence  

B. Forensic Examinations 

1. Medical and psychiatric knowledge required to help answer a legal question  

2. Collateral sources of information are required  

3. Not confidential  

4. Opinion may be harmful or at least not helpful  

5. What are some challenges for Forensic Psychiatric IME’s?  

a. Diagnostic challenges with manual-based syndromes  

b. Lack of full longitudinal history  

c. No laboratory or imaging findings  

d. Everyone believes they are a psychiatrist  

C. What information does the psychiatric IME need to know about the Claimant?  

1. Past medical/surgical history, medications, allergies etc.  

2. Past psychiatric/substance use history  

3. Personal history  

4. Work history  
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5. Legal history  

6. Family history  

7. Educational history  

VII. MISSOURI CASELAW 

A. Peter Lococo v. Lou Fusz Automotive, 2025 WL 439368 (Mo. Lab. Ind. Rel. Com.) 

Claimant was a Vietnam War veteran who served as a helicopter door gunner and 

developed PTSD, anxiety, and depression from his experience in the war. He later 

became a salesman for Lou Fusz Automotive where he achieved great success—

often outperforming the other salesman. Claimant knew of his condition from the war 

and used work to manage his symptoms by distracting himself.   

On December 17, 2008, claimant slipped on ice while at work. He sustained injuries 

to his back and head. During his recovery, his PTSD symptoms began to significantly 

worsen. He was able to return to work in March of 2009, but he had difficulty 

concentrating and diminished customer relation skills which ultimately led to poor 

sales. This resulted in claimant being terminated in May of 2010. He claimed that the 

work accident had exacerbated his PTSD condition and sought PTD. Claimant 

underwent several medical evaluations 

Medical Evaluations 

• Dr. DeGrange: Found no objective basis for symptoms; diagnosed preexisting 

PTSD as the root cause; rated only minor disability (2.5% PPD for back/neck). 

• Dr. Cantrell: Saw no evidence that the work injury caused progressive 

complaints; did not find exaggeration but noted lack of objective correlation to 

complaints. 

• Dr. Volarich: Believed the work accident aggravated preexisting spine disease 

and caused severe pain syndrome; considered employee permanently and 

totally disabled (PTD) based on physical injuries. 

• Dr. Stillings (psychiatrist): Attributed symptoms primarily to preexisting PTSD; 

thought work injury may have minimally aggravated PTSD (0–1% PPD); 

suggested low-stress work was possible but gave a GAF of 48 (severe 

impairment). 

• Dr. Liss: Found PTSD was exacerbated by the work injury; added diagnosis of 

TBI; rated 25% PPD for PTSD, 25% PPD for TBI; GAF 30 (very severe); found 

employee PTD due to combined impact of new and preexisting conditions. 

Vocational expert Timothy Lalk agreed with Dr. Liss and Dr. Volarich that claimant 

could not return to work. Vocational expert James Israel cited claimant’s age, years 

out of the workforce, and worsening PTSD as reasons claimant could not re-enter the 

labor market.  

The Commission found that the employee sustained a compensable injury from his 

2008 work accident, which caused cervical and lumbar strains and aggravated his 
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preexisting PTSD, resulting in new disability. Although multiple doctors agreed on back 

strains, their assessments of disability varied significantly. Dr. Volarich found the 

employee permanently and totally disabled (PTD) from the back injuries alone, while 

Dr. DeGrange and Dr. Cantrell minimized the impact of the work injury, citing a lack of 

objective findings. Psychiatrist Dr. Stillings believed the PTSD was largely preexisting 

and only minimally worsened by the work injury, whereas Dr. Liss testified that the 

injury substantially aggravated the PTSD, creating new psychological disability. The 

Commission found Dr. Liss more credible, concluding the PTSD aggravation 

amounted to a pathological change and warranted compensation, although his 

traumatic brain injury (TBI) diagnosis was rejected due to lack of medical support. 

Ultimately, the Commission determined that the employee was permanently and 

totally disabled due to the combined effects of preexisting PTSD from military service 

and the psychological aggravation caused by the work accident. The employee was 

found to have had 38.75% permanent partial disability (PPD) body as a whole (BAW) 

from preexisting PTSD, which had already impaired his career progression. Applying 

legal standards from prior cases, the Commission concluded that this preexisting 

condition combined with the primary injury to produce a greater overall disability. 

Expert vocational evidence and psychiatric assessments supported that the employee 

could no longer compete in the open labor market. Despite differing medical views, 

the Commission found the psychological impact of the work accident materially 

worsened the employee's condition, leading to permanent total disability. 

B. Guillermo Guzman v. Potter’s Plumbing Inc., 2024 WL 4111266 (Kan. Work. Comp. 

App. Bd. 2024) 

An excavation foreman sustained a compensable work injury when he was trapped 

under eight feet of dirt for approximately three to four hours, resulting in a fractured 

left femur. Following the incident, Horizons Mental Health Clinic evaluated him but 

concluded he did not meet the criteria for Post-Traumatic Stress Disorder (PTSD). The 

clinician noted that the claimant was hostile during the evaluation and refused to 

consider how depression, anxiety, or past trauma might relate to his current 

symptoms. Despite this, the clinician observed signs of unresolved trauma and 

possible depression. 

The claimant had a documented history of mental health issues, including diagnoses 

of major depressive disorder, generalized anxiety disorder, and possible PTSD, along 

with a previous suicide attempt years before the work incident. Initially, both the 

Administrative Law Judge (ALJ) and the Kansas Board determined that the claimant’s 

psychological condition was not directly related to the workplace accident. This was 

reflected in the Preliminary Hearing Order dated April 18, 2023. However, the case 

was later re-tried, during which the claimant introduced new medical evidence through 

Dr. Zimmerman to support the argument that his psychological condition was, in fact, 

caused by the work injury. 
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On June 13, 2024, the ALJ ordered an Independent Medical Examination (IME) with 

Dr. Hufford. The order required the submission of all past mental health records and 

directed Dr. Hufford to assess whether the work injury was the prevailing factor in 

causing the claimant’s traumatic neurosis. Dr. Hufford was given the option to issue 

his own opinion or refer the case to a psychiatric expert for further evaluation. The 

case remains open and is pending additional hearings. 

C. Linda Mantia v. Missouri Department of Transportation, 2024 WL 2944136 (Mo. Lab. 

Ind. Rel. Com. 2024) 

On May 30, 2024, following a mandate from the Supreme Court of Missouri, the Labor 

and Industrial Relations Commission issued its final award allowing compensation. 

The Commission determined that in applying the proper objective standard for proof 

of extraordinary and unusual work-related stress, new evidence could be presented. 

The 2017 Supreme Court opinion quoted Black’s Law Dictionary defining an objective 

standard as one “based on conduct and perceptions external to a particular person.” 

The new evidence, which was admitted during the remand hearing on December 20, 

2023, was the deposition transcript of Mr. Larry Doelling for the employee, and the 

deposition transcript of Ms. Rebecca Allmeroth for the employer. During the deposition 

of Mr. Doelling, employer’s counsel objected numerous times to leading questions, 

hearsay, and requiring the witness to form a legal opinion. The Commission found that 

the employer’s attorney did not preserve his objections to the employees exhibit by 

failing to ask the ALJ to rule on the objections, and further by stipulating to the 

admission of the deposition.  

During his deposition, Mr. Doelling testified that he did not know of any other employee 

who had seen as many or more disturbing tragedies on highways as the Claimant. He 

continued, explaining that although her duties were no different than others in the 

same position, the number and type of tragedies she had experienced were unusual 

compared to those of other employees. He testified that he believed witnessing the 

events the claimant had encountered would cause a reasonable highway worker 

extraordinary and unusual stress. The Commission found this testimony very 

persuasive. 

For the employer, the deposition of Ms. Allmeroth was less persuasive. She testified 

to also having experienced tragedies, although none of the same caliber and far fewer 

instances. She explained that MoDOT has safety trainings and access to counseling 

through the Employee Assistance Program. Of note, Ms. Allmeroth declined to testify 

as to what a reasonable highway worker’s response would be to those experienced 

by the claimant because she believed individuals respond differently to tragedy due 

to different personality types, sensitivity levels, and emotional reactions.  

The Commission found Ms. Allmeroth’s testimony to the individuality of reactions 

irrelevant because it ignored the Missouri Supreme Court’s language that 

“individualized, subjective reasons to circumstances are irrelevant.” Instead, the 

Commission found Mr. Doelling’s testimony persuasive, showing that the Claimant 
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had responded to a “greater-than-average number of unusually disturbing accidents 

involving fatalities.” The Commission awarded the payment of $77,808.00 in PPD 

benefits to the claimant in addition to future medical care.  

D. Libby Boyer v. Taney County Animal Control, 2024WL 2820785 (Mo. Lab. Ind. Rel. 

Com. 2024)  

While working for the Taney County Animal Control as a kennel technician on 

December 3, 2021, Ms. Boyer was asked by a co-worker (Ms. Koster) to assist her in 

moving a dog to a different location so that its kennel could be cleaned. As Ms. Boyer 

attempted to put a leash around the dog’s neck, it began growling and attacked Ms. 

Koster. Ms. Koster was knocked down onto her back and the dog began “eating at 

Ms. Koster’s arms.” Ms. Boyer attempted to punch the dog in the face and pull it from 

behind off Ms. Koster, but when that did not work, she went to the office and called 

911 where the dog followed Ms. Boyer. Of note, Ms. Boyer was not attacked by the 

dog and had no physical injuries.  

Ms. Boyer testified that two days prior she had been attacked by a cat, and before that 

had been attacked by a dog. She continued, explaining that she had witnessed other 

employees become similarly injured. While unrelated to the workplace incident, Ms. 

Boyer testified that she had told co-workers she moved to Missouri after her ex-fiancé 

told her he was going to kill her and that he had a gun.  

For Ms. Boyer, employee Sara Minter testified as a witness. She explained that she 

has flashbacks to the day of the incident, has sought psychological treatment and is 

on prescription medication. She further testified that she quit her job on the day of the 

incident, describing a combination of the attack and “other resentments” as her 

reasoning for leaving the Taney County Animal Control.  

Ms. Boyer had two additional witnesses, Dr. Sky, a licensed psychiatrist, and Dr. Gary 

Behrman, PhD, who is a psychologist and social worker. Ultimately, Dr. Sky did not 

opine that the treatment he recommended was necessary as a result of extraordinary 

or unusual stress for a reasonable animal control employee. He also was unaware of 

the prior incident involving the Employee’s ex-fiancé’s threats. Dr. Sky diagnosed the 

Employee with PTSD, mild-to-moderate depression, and mild mood disturbance, and 

he believed her chronic PTSD was causally related to the workplace incident occurring 

on December 3, 2021. Most importantly regarding Dr. Behrman, he had not been paid 

for his treatment nor had he charged the employee, even though she had undergone 

psychological counseling with him.  

The Commission gave significant weight to the fact that both Ms. Minter and Ms. Boyer 

testified to having seen other employees be attacked by animals in the past. Through 

this, they found that no evidence was produced by Ms. Minter showing that the event 

was extraordinary and unusual. Although Ms. Minter testified that she quit her job 

following the attack at issue, she stated that the incident alone was not enough for her 

to have quit her job due to mental stress. It was the underlying resentment she held 

for the employer.  
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Moreover, the Commission found the testimony of both Dr. Sky and Dr. Behrman to 

be unpersuasive given the financial interest that Dr. Behrman maintained in the 

outcome of the trial and the testing procedures used by Dr. Sky. Ultimately, the 

Commission noted the lack of evidence showing impairment of attention, 

concentration, ability to relate and communicate socially, and ability to function socially 

and occupationally as insufficient to find for the employee. The experience was 

described as “an intrinsic risk of the job.” 

The Commission concluded that the employer/insurer were not responsible for 

benefits to the employee and that the employee failed to meet her burden by objective 

evidence that she sustained extraordinary and unusual stress due to the incidents that 

occurred on December 3, 2021.  

E. City of Clinton v. Dahman 669 S.W.3d 142 (Mo. App. W.D. 2023) 

Officer Dahman was diagnosed with PTSD following an incident in August of 2017. As 

a result, he filed a claim for compensation. On the night of the incident, he was 

responding to a crime scene where Officer Michael, a friend of his, had been fatally 

shot. Upon arriving, he found Officer Michael unconscious on the ground with no sign 

of the suspect. He soon learned that the suspect had crashed after fleeing the crime 

scene, and Officer Dahman responded to the scene of the crash. At this point, there 

was still no sign of the suspect, it was very dark outside, and he knew the suspect 

used a high-powered rifle to shoot Officer Michael. He also knew that the bulletproof 

vest he wore would not stop bullets fired from a high-powered rifle. Officer Dahman 

was alone for approximately 30 minutes until more officers arrived and he learned that 

Officer Michael had died from his injuries. This was the first officer killed in the line of 

duty in the City of Clinton. 

Immediately after this incident, he began experiencing symptoms such as 

helplessness, anxiety, nightmares, and more. He also began drinking heavily. In 

October of 2017, Officer Dahman resigned from the Police Department, explaining 

that the death of Officer Michael and circumstances of the night he died were the 

primary reason that he felt he needed to leave the law enforcement and seek other 

employment.  

The Court of Appeals for the Western District began their discussion by explaining the 

standard to be applied in a case like this is an objective one, as required by § 

287.120.8 and explained in Mantia v. Mo. Dep’t. of Transp. 529 S.W.3d 804, 809 (Mo. 

2017). In sum, an employee “must show that the events they experienced would cause 

a reasonable person in the same profession extraordinary and unusual stress.” Id at 

810.  

The court reasoned that the Claimant had met his burden of showing that the August 

2017 incident was extraordinary and unusually stressful by objective standards. The 

court weighed factors such as the fact that he was the only officer exposed to the 

dangerous circumstances which left him highly vulnerable, and although officers 

encounter dangerous situations every day, Officer Michael’s murder was the first time 
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an officer had died in the line of duty in the City of Clinton. The fact that the Police 

Department had also brought in counselors, a crisis response team, and an employee 

assistance program for mental health issues was also considered to be proof of the 

extraordinary and unusual stress. In the end, the court affirmed the Commission’s 

Final Award Allowing Compensation.  

F. George v. City of St. Louis, 162 S.W.3d 26 (Mo. Ct. App. E.D. 2005) 

Claimant had been placed on disability retirement from his Job as Battalion Fire Chief. 

He had previously served in the Army and deployed to Vietnam for one year. During 

his time in Vietnam, he experienced and was a participant in numerous events “that 

left indelible scars on his memory.” After returning from his deployment, he was treated 

at the VA for PTSD. His symptoms at this time included shaking and having bad 

dreams as a result of combat. After his time in Vietnam, Claimant returned to his job 

with the Postal Service. Finding this job unfulfilling, in 1972 (around when he ended 

treatment with the VA) he started his career as a firefighter. He worked for the city fire 

department for twenty five years and achieved the rank of Battalion Fire Chief.  

In 1984, while on duty, Claimant received a call that his home was on fire. His wife 

and son were both injured but recovered. Upon arriving at the scene, he saw his wife 

on a gurney and believed she was dead. After this, he began having nightmares and 

flashbacks to his time in Vietnam. Approximately eleven years later in 1995, the home 

of the claimant’s daughter caught on fire, causing her second and third degree burns. 

During his time with the fire department, he experienced numerous other tragedies 

which exacerbated his PTSD and depression. Some of these tragedies involved 

children, such as hearing a mother scream for her child, only to find the child had died 

in the fire he was responding to. This reminded him of a memory from Vietnam where 

a fellow soldier was burning on the back of a tank, yelling for his mom, but claimant 

could do nothing to help. Another incident involved a bus that had overturned, throwing 

children out around the interstate (some of whom were dead). This reminded him of 

another memory from Vietnam where he witnessed a motorized scooter overloaded 

with kids pass him and his group of soldiers, only to hit a tank mine. Claimant identified 

two additional memories that lingered, which included having to deal with the burned 

and dead bodies of a three-year-old girl, and an elderly man in a wheelchair.  

 Section 287.067.5 enumerates certain diseases which are normally non-

compensable but are compensable for firefighters if they are shown to have been 

directly caused by a firefighters’ exposure to smoke, gases, carcinogens, inadequate 

oxygen, or psychological stress.  

Here, the Court explained that PTSD “flowed” as a rational consequence of the 

employment. “Claimant's performance of his usual and customary duties as a 

firefighter was a substantial factor in causing his PTSD and exacerbating his 

depression.” He did not need to show that his job stresses were extraordinary and 

unusual compared to other firefighters of equal rank.  

Commission’s Award of total disability benefits affirmed.  
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G. Braswell v. Missouri State Highway Patrol, 249 S.W.3d 293 

Claimant, while employed as a Missouri State Highway Patrol Trooper on February 1, 

2004, witnessed other officers use a taser on a restrained individual. However, 

claimant mistook the taser for a service revolver. Employer did not produce medical 

expert testimony, though the claimant had 3 experts.  

“The Commission determined that ‘[i]f [E]mployee's claim of mental injury can be 

proven to be based upon the traumatic [event], and not from work[-]related stress, the 

compensability of [E]mployee's claim must be determined under section 287.120.1.’” 

Because the mental injury experienced by claimant was not the result of work-related 

stress, but a traumatic event on February 1, 2004, Sec. 287.120.8 was the incorrect 

standard to apply. The event was compensable, largely due to the employer’s failure 

to write a competent brief, produce expert testimony, and argue their case using legal 

precedent. One of the main arguments of the employer was that it was a “common 

sense determination,” meaning that the employer felt it unnecessary to produce an 

expert witness. In fact, “Employer made a strategic decision not to hire an expert 

witness to refute medical causation.”  

H. Jones v. Washington University, 199 S.W.3d 793 (Mo. Ct. App. E.D. 2006) 

Claimant was a licensed practical nurse for twenty-one years primarily working in the 

outpatient dialysis department. On December 30, 2000, the claimant was working in 

the outpatient dialysis department treating a male patient. As the claimant bent over 

to prepare the patient for dialysis, the patient reached inside of the claimant’s top and 

grabbed her breast. The claimant removed the patient’s hand and yelled at him, 

explaining he is not allowed to touch nurses. The patient looked at the claimant, 

smiled, and said “I guess I’m in trouble because I’m a white man.”  

Claimant informed the charge nurse of this incident, and later emotionally “broke 

down” in her car. At the end of January, Claimant began psychiatric treatment and was 

diagnosed with depression and PTSD based on the incident. She received counseling 

and took medication but ultimately resigned in April of 2001 because of the incident. 

Claimant’s vocational expert determined that, based on her emotional problems, she 

was permanently and totally disabled.  

On appeal, claimant argued that the Commission erred in applying Sec. 287.120.8 to 

determine that the claimant did not sustain an accidental injury arising out of and in 

the course of her employment. The Court concluded that the Commission erred in 

applying Sec. 287.120.8 because the plain language of Sec. 287.120.8 indicates that 

it applies only to claims of mental injury resulting from work related stress. Here, 

claimant’s claim of mental injury was based on the physical assault she experienced 

at work. “Claimant’s claim is for mental injury resulting from a traumatic incident, one 

which included the physical contact or impact of the patient grabbing claimant’s breast, 

not from work related stress.” Therefore, because the mental injury was not alleged to 

have been caused by work related stress, claimant was not required to prove that the 
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stress was extraordinary and unusual, and Sec. 287.120.8 is inapplicable. 

Commission’s Final Award denying compensation was reversed and remanded.  

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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MISSOURI EQUAL EXPOSURE 

In workers’ compensation, a compensable injury must arise out of and in the course of 

employment. Or in simpler terms, the injury must occur while the person is working, and 

because they were working.  

An injury shall be deemed to arise out of and in the course of the employment only if: 

1. It is reasonably apparent, upon consideration of all the circumstances, that the 

accident is the prevailing factor in causing the injury; and 

2. It does not come from a hazard or risk unrelated to the employment to which 

workers would have been equally exposed outside of and unrelated to the 

employment in normal non-employment life. Section 287.020.3(2), RSMo 

It is also important to note that you cannot prove an injury arose out of and in the course 

of employment if: 

1. The injury resulted, directly or indirectly, from idiopathic causes 

2. If work was only a triggering or participating factor 

Idiopathic has been defined as “peculiar to the individual, innate.” Workers’ compensation 

was created to give the industries the burden of paying the losses that result from worker’s 

injuries while on the job. Schoemehl v. Treasurer of State, 217 S.W.3d 900, 901 (Mo. banc 

2007). It was not created to make companies liable for any injury that occurs on a job site, 

just the ones that occurred because of the work itself. Section 287.020.3(2), RSMo 

CASELAW EXAMPLES OF EQUAL EXPOSURE DETERMINATIONS: 

A. Miller v. MO DOT (2009) 

In June of 2009, The Missouri Supreme Court heard a case on appeal regarding 

whether an injury sustained at work was one that the Claimant was equally exposed 

to in their outside non-employment life. The Court ruled that the claimant was not 

entitled to workers’ compensation benefits because they failed to show that the injury 

they sustained was something specific to their work duties. Miller was walking along 

the side of the road when he felt a pop in his knee. He failed to meet the standard set 

in Sections 287.020.2, 3 and .10. The Court focused on the fact that Miller did not 

prove this injury was one he was not equally exposed to in his outside non-

employment life.  

Facts 

Claimant was working with a repair team on a highway in Missouri. He was injured 

when he was walking briskly toward a truck to obtain repair material and felt a pop in 

his knee. Claimant admitted that nothing about his job required him to walk briskly, 

and that he walks in the same manner while at home. He further testified that nothing 
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about the surface, his shoes, or any other factor caused the injury. He was simply 

walking towards a truck and his knee popped. Claimant received an MRI which 

showed a meniscus tear and an impinging medial shelf plica.  

Holding 

The assessment of Miller’s claim rested on whether there was a causal connection 

between the work activity and the injury besides the fact it occurred while at work. The 

Court found no evidence that the injury occurred because of some condition of his 

employment. The Court stated that the injury occurred during his course of 

employment but did not arise out of his employment. The risk source in this case, 

walking on an even surface, was one that the claimant was exposed to in his normal 

non-employment life. Not compensable.  

B. Johme v. St. Johns Mercy Healthcare (2012) 

In May of 2012, the Supreme Court of Missouri heard a case on appeal regarding 

whether or not an injury sustained at work arose out of the risk related to employment. 

The Court in Johme v. St. Johns Mercy Healthcare ruled that she was not entitled to 

workers’ compensation benefits because she failed to show that she was not equally 

exposed to that kind of injury in her normal non-employment life. Johme was making 

coffee in the kitchen of her office when she turned, twisted her ankle, and fell out of 

her shoe and injured her ankle. She failed to meet the standard under Section 

287.020.3(2)(b) on equal exposure, and therefore this was not a compensable injury. 

The court focused on the fact that Johme failed to show that her injury was caused by 

a risk related to her employment activity.  

Facts 

Claimant was employed by St. John's Mercy Healthcare as a billing representative. 

Her work involved typing charges at a computer in an office. It was customary in the 

office that the employee who took the last cup of coffee would make another pot of 

coffee. Claimant was injured in a fall that occurred in the kitchen after she made a pot 

of coffee to replace a pot of coffee from which she had taken the last cup. Johme was 

wearing sandals with a thick heel and a flat bottom, with a one-inch-thick sole. There 

were no irregularities or hazards on the kitchen floor. The floor was not wet, and there 

was not any trash on the floor. Claimant reported low back pain and left leg pain, and 

an X-ray of her hips and pelvis showed a fracture on her right side. 

Holding 

The assessment of Johme’s case necessitated consideration of whether her risk of 

injury from turning, twisting her ankle, and falling off her shoe was a risk to which she 

would have been equally exposed in her “normal nonemployment life.” No evidence 

showed that she was not equally exposed to the cause of her injury—turning, twisting 

her ankle, or falling off her shoe—while in her workplace making coffee than she would 
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have been when she was outside of her workplace in her “normal nonemployment 

life.” Not compensable. 

C. Boothe V. DISH Network, Inc. (2021) 

The Missouri Supreme Court heard a case in 2021 regarding whether or not the 

claimant’s injury arose out of his employment. In Boothe v. DISH Network, the court 

ruled that the claimant was not entitled to workers’ compensation benefits because 

the risk source of his injury did not arise out of his employment with DISH.  The 

claimant was driving a company vehicle to a customer’s home when he choked on a 

sandwich and crashed his vehicle. The Court ruled that there was no causal 

connection between choking while driving and his employment. The claimant must 

prove that the injury arose out of his employment, which the Court determined he did 

not.  

Facts 

Boothe was a field technician for DISH Network, who would drive his work vehicle to 

provide service to customers at their home. Company policy prohibited Boothe from 

eating while driving, but he regularly disobeyed this policy when he was running late. 

Claimant admitted he could eat breakfast at home, but testified he often ate while 

driving in the morning because he had little time for lunch. Claimant was injured while 

driving because he began to choke, attempted to slow down, but blacked out before 

he could stop. Claimant injured his chest, right flank, and back in the accident.  

Holding 

The Court held that no condition of Boothe’s employment led to his accident. Further, 

they stated that there was no causal connection between his injury and his work 

besides the fact he was driving his company vehicle on the clock at the time. Claimant 

must show that his injury arose out of his employment to be eligible for workers’ 

compensation benefits. The Court concluded he was not because the risk source, 

eating while driving, was not something related to his employment. Not Compensable.  

D. Pope v. Gateway to West Harley Davidson (2012) 

In October of 2012, the Missouri Court of Appeals, Eastern District heard a case on 

appeal regarding if the claimant’s injury arose out of and in the course of his 

employment. The Court ruled that there was sufficient evidence to find that the injury 

sustained by the claimant arose out of his employment because the risk source was 

something causally connected to his employment. In Pope, the claimant was walking 

down a flight of stairs to check with his supervisor to ensure their closing procedures 

were completed. He fell down the stairs and sustained major injuries to his right ankle. 

The Court focused on the fact that Pope was holding his work helmet and boots at the 

time of the injury, and the fact that he was performing work activities while he was 

injured.  
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Facts 

Claimant was an entry level technician at Gateway to the West Harley Davidson. Part 

of his daily activities included driving the motorcycles from the sales lot into the 

showrooms at the end of each day. After he had completed moving the bikes, Pope 

began walking to his supervisor’s office with his boots and motorcycle helmet in hand. 

When he was going from the upper showroom to the lower, he lost his footing on a 

flight of stairs, causing a fractured and dislocated right ankle.  

Holding 

The Court held that the claimant was successful in showing that his work injury 

happened because he was at work, and not merely while he was at work. The Court 

determined that the risk source in this case – walking down steps while wearing work 

boots and carrying a required helmet—was something he was not equally exposed to 

in his non-employment life. To complete his tasks the claimant was required to 

descend the stairs, required to be holding his helmet, and required to be wearing his 

boots. The Court found that Claimants injury arose out of and in the course of his 

employment. Compensable.  

E. Pile v. Lake Regional Health System (2010) 

The Missouri Court of Appeals, Southern District, heard a case on appeal regarding 

whether the claimant was equally exposed to the risk source that caused her injury. In 

Pile v. Lake Regional Health System, the Court determined that the claimant was not 

equally exposed to the risk source of her injury in her every day life. Here, the claimant 

broke her foot due to prolonged walking and standing. She met the standard under 

Section 287.020.3(2)(b) on equal exposure. The Court focused on the fact that her job 

required her to stand and walk far more than a normal person would in their every day 

non-employment life.  

Facts 

Claimant in Pile was a supervising nurse at Lake Regional Hospital. Claimant was 

typically on her feet for 80% of her shift, twelve hours in length up to 4 days a week. 

The claimant was quickly moving out of a patient’s room to retrieve more pain 

medicine when she turned a corner, stumbled, and twisted her ankle and foot. She 

continued her duties that day with a sharp burning pain in her foot. She received an 

x-ray a few days later, which revealed a number of small fractures in her right foot.  

Holding 

The Court established that had the claimant not been exposed to excess walking at 

her employment, this injury would not have happened. The Court found the 

Commission erred in addressing equal exposure, but decided to rule on that factor as 

well. They found that the risk or hazard to which the claimant was exposed due to her 
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employment was the development of brittle bones in her foot, caused by her prolonged 

walking. The Court stated that because she was performing her job of dispensing 

medications at the time she was injured, there is a clear connection between work and 

her injury. The convincing argument for the Court was that the Claimant testified she 

was on her feet at work 80% of the time, and only 50% at home. This was enough for 

the Court to determine that her injury arose out of and in the course of her employment 

and grant her workers’ compensation benefits. Compensable.  

F. Stricker v. Children’s Mercy Hospital (2009) 

The Missouri Court of Appeals, Western District, heard a case on appeal in 2009 

regarding if the claimant’s injury arose out of and in the course of her employment with 

Stricker. The Court ruled that her injury did arise out of her employment because the 

accident was caused by shoes she was required to wear while at work. Stricker was 

walking in a parking garage when she fell and injured her ankle. The Court ruled she 

was not equally exposed to that same injury in her normal non-employment life 

because she was required to wear the shoes at work and only wore the shoes at work. 

Facts 

Claimant was a registered nurse at Children’s Mercy Hospital. She fell and injured her 

ankle in the parking garage of the hospital; she attributed the fall to the heel of the 

shoes she was required to wear at work. She required surgery on her ankle.  

Holding 

The Court held that because the injury was caused by her work shoes, there was a 

rational connection between work and the injury the claimant sustained. They stated 

that the fall was caused by a condition of her employment, the requirement to wear 

the specific brand of shoes. Thus, the Court stated the injury came from a hazard or 

risk related to work. The Court also determined that because the claimant did not wear 

the shoes outside of work, she could not be equally exposed to falling in those specific 

shoes in her outside non-employment life. Compensable.  

G. Dorris v. Stoddard County (2014) 

The Missouri Court of Appeals, Southern District, heard a case on appeal deciding 

equal exposure and if the injury sustained by the claimant arose in the course and out 

of her employment. The Court decided that there was enough evidence to determine 

that the claimant was not equally exposed to the risk source of her injury in her normal 

non-employment life, and that the injury arose out of and in the course of her 

employment. Claimant was injured while crossing a street from one building to another 

when she tripped and fell, causing injury to her shoulder. She properly met the 

standards set forth in Section 287.020.3(2)(b). The Court focused on the fact that the 

claimant was required to walk across the street, she was completing a task at the time 

of injury, and the accident occurred during working hours. 
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Facts 

Claimant was tasked by her supervisor to walk across the street to a newly constructed 

building and see whether or not they approved of the new countertops that had been 

installed. She was asked to see if anything need improvement, and if she believed 

any changes needed to be made. On her return back to the office she worked in, she 

was required to cross a busy street that was filled with potholes. As she was crossing 

the street, she was looking for oncoming vehicles when she stepped into a pothole 

and fell. This caused a right shoulder injury that required surgery on her rotator cuff.  

Holding 

The Court analyzed three factors in determining compensability; they looked at 

causation, equal exposure, and whether the injury arose out of and in the course of 

her employment. The Court determined that there was credible evidence to support 

that there were indeed cracks and potholes in the road based on cross-examination 

of the claimant and witnesses. Next, the Court ruled that because the claimant was 

completing a task required by her supervisor, the claimant was exposed to the busy 

and dangerous street as a result of her employment and therefore was not equally 

exposed to that type of danger in her normal non-employment life. Lastly, the Court 

decided that there was a causal connection from the injury to her work because she 

was required to complete the task by her supervisor and because she was on the 

clock when the injury happened. The Court found that the claimant successfully met 

the requirements of Section 287.020, and found the injury to be compensable.  

H. Overstreet v. TAMKO Building Products (2022) 

The Missouri Court of Appeals, Southern District, denied compensation of an injury in 

Overstreet v. TAMKO because the injury did not arise out of and in the course of 

claimant’s employment. Overstreet was turning around to retrieve his badge on an 

asphalt path when he felt pop in his knee. The Court determined that because there 

was no condition that led to his injury besides his turning and walking on asphalt, that 

there was no causal connection between his employment and the injury. They 

determined that the risk source, walking and turning on asphalt, was one that he was 

equally exposed to in his every day life.  

Facts 

Claimant was an asphalt plant operator for his employer, TAMKO. He was walking 

towards a truck to unload asphalt when he realized he had forgotten his badge; he 

turned to retrieve his badge and felt a pop in his knee with tearing. He noted that he 

was in a hurry and suddenly changed directions because he realized he had forgotten. 

He suffered a torn meniscus and patellofemoral pain syndrome.  
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Holding 

The Court focused on their key rule that the injury must not be merely at work but 

caused by a condition of their employment. They ruled that the only activity that 

Claimant could identify as causing his injury was quickly turning directions on asphalt. 

There was no evidence that equipment such as his work boots, cracks in the road, or 

sight levels caused his injury. As such, the Court found that there was no causal 

connection between his employment and the injury other than the fact it occurred while 

at work. The claimant bears the burden of proving he was not equally exposed to such 

a risk in his everyday life, and the Court ruled that he had failed to do so. Not 

Compensable. 

I. Schoen v. Mid-Mo Mental Health Center (2020) 

The Supreme Court of Missouri, in 2020, heard a case on appeal regarding whether 

or not an accidental trip at a doctor’s office arose out of her employment. Claimant 

was at a doctor’s office because she was exposed to a harmful chemical at work. At 

the doctor’s office, she was tripped and fell causing an injury. The Court found that the 

trip did not arise out of and in the course of her employment because the trip was 

accidental, and she was equally exposed to that type of risk in her every day life.   

Facts 

Claimant was a charge nurse at Mid-Missouri Mental Health Center. While working, 

she was exposed to cypermethrin, a dangerous chemical. This caused the claimant 

to go to the doctor’s office for treatment. While at the office, a dog of another patient 

got loose. The doctor who was treating the claimant attempted to help her get out of 

the way of the dog and in the process caused the claimant to trip. She sustained 

permanent injuries to her knees, lower back, hip and neck.  

Holding 

Claimant attempted to argue that but-for her exposure at work, she would not be at 

that doctor’s office and therefore the injury arose out of her employment. The Court 

was unpersuaded by this argument. They stated that being tripped accidentally was a 

risk that everyone is exposed to in their normal everyday life. The Court stated it is not 

enough for an injury to occur while an employee is doing something related to work.  

J. Annayeva v. SAB (2020) 

The Supreme Court of Missouri heard a case on appeal in 2020 deciding whether or 

not claimant’s injury arose out of and in the course of her employment. Annayeva was 

a schoolteacher in St. Louis. She fell on the floor of her school and allegedly injured 

herself. The Court found that she was equally exposed to the risk source of her injury 

in her non-employment life. The Court focused on the lack of evidence proving the 

conditions of the school’s floor were actually dangerous. They stated because of that, 

her walk was no different than any walk she could take in her every day life.  
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Facts 

Claimant was an English teacher at a local St. Louis high school. She was walking 

into school carrying a bag of folders, papers, and plans. At some point in her walk to 

the classroom, Claimant slipped on the linoleum floor, causing her to fall and land on 

her hands and knees. She alleged injuries to her: legs, back, head, right thigh, right 

hip, neck, arms, right shoulder and fingers. As well as, breathing problems, stomach 

problems, liver problems, anxiety, depression, dizziness, nausea, face drooping, and 

cysts on her fingers.  

Holding 

The Court ruled that there was no credible evidence to show that any condition of her 

employment led to her injury. There was no evidence that the floors were dirty, 

dangerous, or there was any present condition that led to the injuries. Because the 

Court was unpersuaded due to the lack of evidence, they ruled that this walk into the 

school was no different than any walk she takes in her everyday life. There was no 

causal connection between work and her injury beyond the fact it occurred on school 

grounds. The Court ruled that the claimant’s injury was not compensable.  

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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HOW TO DEAL WITH A CLAIM FILED IN MULTIPLE 

STATES TO OUR ADVANTAGE 

KS, MO, NE, IA, OK, IL 

I. OVERVIEW 

A. In today’s world, remote work and cross-border employment are aspects of day-to-

day business.  With remote work and cross-border employment comes the possibility 

of multistate workers’ compensation claims.  From the perspective of an injured 

employee, multistate claims present an opportunity to maximize compensation 

benefits by utilizing the advantages of each jurisdiction.  Employees generally can 

pursue benefits for the same injury in more than one state, so long as each state has 

proper jurisdiction over the matter.  Employers, on the other hand, are faced with 

complex dual jurisdiction claims and increased exposure. Employers should be aware 

of what can warrant jurisdiction and what measures can be implemented to prevent 

dual jurisdiction claims. 

II. JURISDICTION 

A. State-specific 

1. Kansas (K.S.A. § 44-506) 

a. Jurisdiction is proper if: 

i. The accident occurs in Kansas; 

ii. The principal place of employment is Kansas; or 

iii. The employment contract was made within Kansas. 

a) Last act necessary. 

2. Missouri (R.S.Mo. § 287.110(2)) 

a. Jurisdiction is proper if: 

i. The accident occurs in Missouri; 

ii. The principal place of employment was Missouri for thirteen calendar weeks 

prior to the injury; or 

iii. The employment contract was made in Missouri, unless the contract 

provides otherwise. 

3. Nebraska (R.R.S. § Neb. 48-106) 

a. Jurisdiction is proper if: 

i. The accident occurs in Nebraska while in the scope and course of 

employment; 
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ii. Employer is doing business in Nebraska; 

iii. The principal place of employment was Nebraska; or 

iv. The employment contract was entered into in Nebraska. 

4. Iowa (Iowa Code §§ 85.3, 85.71) 

a. Jurisdiction is proper if: 

i. The accident occurs in Iowa while in the course and scope of employment; 

ii. The employee performs services within Iowa for the nonresident employer; 

iii. The principal place of employment is Iowa; or 

iv. The employment contract was made in Iowa and the employee 

a) Works in Iowa regularly; 

b) Cannot receive compensation from any other jurisdiction; or 

c) Works outside of the United States. 

5. Oklahoma (Okla. Stat. tit. 85A, § 3) 

a. Jurisdiction is proper if: 

i. The accident occurs in Oklahoma; or 

ii. The contract of employment was made in Oklahoma. 

b. Claimant may not receive compensation in Oklahoma if they filed a claim in 

another jurisdiction unless the Workers’ Compensation Commission 

determines that a change in circumstances created a good cause for 

compensation. 

6. Illinois (820 ILCS 305 § 1(b)(2)) 

a. Jurisdiction is proper if:  

i. The accident occurs in Illinois; 

ii. The employment contract was made within Illinois; or 

iii. The principal place of employment is Illinois. 

III. COMPENSATION RATES 

A. State-specific 

1. Kansas (K.S.A. § 44-510) 

a. PPD: 

i. The lesser of 66 2/3% of the employee’s average weekly wage prior to injury 

or the maximum provided in K.S.A. 44-510(c). 

ii. The weeks payable are equal to the difference of the weeks of temporary 

compensation that were paid and the weeks of benefits provided for the 
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injury on schedule, multiplied by the percentage of permanent partial 

impairment function.  

b. PTD: 

i. 66 2/3% of employees’ average weekly wage, but no less than $50.00 per 

week and no more than 75% of the state’s average weekly wage, 

determined as provided in KSA 44-511.  

c. TTD: 

i. 66 2/3% of the employee’s average weekly wage, but no less than $50.00 

per week and no more than 75% of the state’s average weekly wage, 

determined as provided in KSA 44-511.  

a) No compensation is to be paid during the first week of disability, unless 

the TTD exists for three consecutive weeks, in which case compensation 

is to be paid for the first week of such disability. 

d. TPD: 

i. 66 2/3% of the difference between the average weekly wage that the 

employee was earning prior to the date of injury and the amount the 

employee is actually earning after the injury, not to exceed the maximum in 

K.S.A. 44-510(c). 

a) Not to exceed 415 weeks. 

2. Missouri (R.S.Mo. § 287.170) 

a. PPD: 

i. 66 2/3% of the employee’s average weekly earnings as of the date of the 

injury, not to exceed an amount equal to 55% of the state average weekly 

wage. 

a) PPD shall be demonstrated and certified by a physician. 

b. PTD: 

i. 66 2/3% of the injured employee’s average weekly earnings as of the date 

of the injury, not to exceed an amount equal to 155% of the state average 

weekly wage. 

a) PTD shall be demonstrated and certified by a physician. 

c. TTD: 

i. 66 2/3% of the employee’s average weekly earnings as of the date of injury. 

a) The weekly compensation is not to exceed an amount equal to 70% of 

the state average weekly wage, as such wage is determined by the 

Division of Employment Security, as of the July first immediately 

preceding the date of injury. 

b) Not to exceed 400 weeks. 
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d. TPD: 

i. 66 2/3% of the difference between the average earnings prior to the 

accident and the amount which the employee will be able to earn during the 

disability, determined in view of the nature and extent of the injury and the 

ability of the employee to compete in an open labor market.  

a) Not to exceed 100 weeks.  

3. Nebraska (Neb. Rev. Stat. § 48-121) 

a. PPD: 

i. Higher of 66 2/3% of the employee's average weekly wage, up to maximum 

rate; or employee’s hourly rate x 40 hours x 2/3. 

a) Cannot be paid beyond 300 weeks. 

b) If total disability is followed by partial disability, the period of 300 weeks 

is reduced by the number of weeks during which compensation was paid 

for such total disability. 

b. PTD: 

i. Higher of 66 2/3% of the wages received at the time of injury, but no more 

than the maximum weekly income benefit specified in Section 48-121.01, 

nor less than the minimum weekly income benefit specified in Section 48-

121.01; or employee’s hourly rate x 40 hours x 2/3. 

c. TTD: 

i. 66 2/3% of the wages received at the time of injury, but no more than the 

maximum weekly income benefit specified in Section 48-121.01, nor less 

than the minimum weekly income benefit specified in Section 48-121.01. 

a) Payable until maximum medical improvement is reached.  

d. TPD: 

i. 66 2/3% of the difference between the average weekly wages received at 

the time of injury and the employee’s post-injury wages, but not more than 

the maximum weekly income benefit specified in Section 48-121.01. 

a) Cannot be paid beyond 300 weeks. 

4. Iowa (Iowa Code § 85.34) 

a. PPD: 

i. 80% of the employee’s gross spendable weekly earnings, but not more than 

a weekly benefit amount, rounded to the nearest dollar, equal to 184% of 

the statewide average weekly wage paid employees as determined by the 

Department of Workforce Development under Section 96.1(A)(35), and in 

effect at the time of injury. 
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a) Based on marital status and number of available tax exemptions, based 

on the Iowa Ratebook Spreadsheet published by the Iowa Division of 

Workers’ Compensation. 

b) The minimum weekly benefit amount is equal to the weekly benefit 

amount of a person whose gross weekly earnings are 35% of the 

statewide average weekly wage. 

b. PTD: 

i. 80% of the employee’s gross spendable weekly earnings, but not more than 

a weekly benefit amount, rounded to the nearest dollar, equal to 200% of 

the statewide average weekly wage paid employees as determined by the 

Department of Workforce Development under Section 96.1(A)(35), and in 

effect at the time of injury. 

a) Based on marital status and number of available tax exemptions, based 

on the Iowa Ratebook Spreadsheet published by the Iowa Division of 

Workers’ Compensation. 

b) The minimum weekly benefit amount of a person whose gross weekly 

earnings are 35% of the statewide average weekly wage. 

c. TTD: 

i. 80% of the employee’s gross spendable weekly earnings, but not more than 

a weekly benefit amount, rounded to the nearest dollar, equal to 200% of 

the statewide average weekly wage paid employees as determined by the 

Department of Workforce Development under Section 96.1(A)(35), and in 

effect at the time of injury. 

a) Based on marital status and number of available tax exemptions, based 

on the Iowa Ratebook Spreadsheet published by the Iowa Division of 

Workers’ Compensation. 

b) The minimum weekly benefit amount of a person whose gross weekly 

earnings are 35% of the statewide average weekly wage. 

d. TPD: 

i. 66 2/3% of the difference between the employee’s weekly earnings at the 

time of injury, computed in compliance with Section 85.36, and the 

employee’s actual gross weekly income from employment during the period 

of TPD. 

5. Oklahoma (Okla. Stat. tit. 85A, § 45) 

a. TTD: 

i. 70% of the employee’s average weekly wage, not to exceed the state 

average weekly wage, for 156 weeks. 
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ii. If an ALJ finds that additional time is needed to reach maximum medical 

improvement, TTD may continue for an additional 52 weeks. 

b. TPD: 

i. 70% of the difference between the injured employee’s average weekly wage 

before the injury and the employee’s weekly wage for performing alternative 

work after the injury, but only if the employee’s weekly wage for performing 

alternative work is less that the TTD rate. 

a) May not exceed 52 weeks. 

c. PPD: 

i. 70% of the employe’s average weekly wage, not to exceed $360.00 per 

week. 

a) PPD is not allowed for a part of the body unless medical treatment has 

been received. 

d. PTD: 

i. 70% of the employee’s average weekly wage, but not in excess of the 

state’s average weekly wage, until the time the employee reaches the age 

of maximum Social Security retirement benefits or for a period of fifteen 

years, whichever is longer. 

6. Illinois (820 ILCS 305 § 8(b)) 

a. TTD: 

i. 66 2/3% of the employee’s average weekly wage, increased by 10% for 

each spouse and child, not to exceed 100% of the total minimum wage 

calculation. 

a) Cannot be less than 66 2/3% of the larger of 66% of Federal minimum 

wage under the FLSA or Illinois minimum wage under Minimum Wage 

Law, multiplied by 40 hours. 

b. PPD: 

i. 60% of the employee’s average weekly wage, increased by 10% for each 

spouse and child, not to exceed 100% of the total minimum wage 

calculation. 

c. Serious and Permanent Disfigurement: 

i. 60% of the employee’s average weekly wage, increased by 10% for each 

spouse and child, not to exceed 100% of total minimum wage calculation. 

a) Cannot be less than 66 2/3% of the larger of 66 2/3% of Federal 

minimum wage under the FLSA or Illinois minimum wage under 

Minimum Wage Law, multiplied by 40 hours.  
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IV. OTHER WAYS TO ESTABLISH JURISDICTION 

A. Last Act Necessary 

1. When a statute permits jurisdiction based on where the employment contract was 

made, most statutes state that jurisdiction is proper if the employment contract is 

“made within” the state.  While not apparent from the plain language, many of the 

states that permit jurisdiction according to where the employment contract was 

made acknowledge the “last act necessary” rule. The “last act necessary” rule 

denotes that whatever state in which the last act necessary for the formation of the 

employment contract occurs is the state in which the employment contract was 

“made within.” 

B. What could be considered the last act necessary for an employment contract? 

1. Signing the contract, physically or virtually; 

a. In 2016, a traveling nurse (“Claimant”) who lived in Illinois applied for 

employment with a hospital (“Respondent”) in Indiana. A recruiter for 

Respondent called and asked Claimant if she would be interested in working 

for them. Claimant responded in the affirmative and took a competency exam, 

required by Respondent, in Illinois. After her completion of the exam, Claimant 

was told that she would have to satisfy certain “prerequisites” for her 

employment that included obtaining an Indiana nursing license and undergoing 

a drug test, a tuberculosis test, a physical, and a criminal background check. 

Claimant completed all prerequisites, other than obtaining an Indiana nursing 

license, in Illinois. Subsequently, Respondent sent Claimant an employment 

contract via email. Claimant received her contract and electronically 

transmitted it in Illinois. The contract outlined the parameters of the employment 

relationship, claimant’s responsibilities, and the details of her assignment. The 

court held that the last act necessary to form the employment contract occurred 

when Claimant typed her name onto the contract and electronically transmitted 

it in Illinois. While the contract required Claimant to complete a list of 

perquisites, these acts were determined to be conditions subsequent to qualify 

for Claimant’s specific assignment—not conditions precedent for Claimant’s 

hire. 

Aureus Med. Grp. V. Ill. Workers’ Comp. Comm’n, 2021 Ill. App. 3d 200201WC-

U. 

2. Mailing an acceptance letter; 

a. An employee (“Claimant”) of an electric company (“Respondent”) was killed in 

a car accident while in the scope of employment. Claimant’s decedents brought 

a workers’ compensation claim against Respondent in Oklahoma, and 

Respondent challenged Oklahoma’s jurisdiction. Claimant was offered his 

employment by a letter received by him in Oklahoma which included a formal 
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application blank, an outline of the employment procedure, and a general 

information brochure. Claimant mailed his acceptance letter from Oklahoma. 

Respondent contended that, because the general information brochure 

specified that the offer was contingent upon Claimant meeting physical 

requirements, Claimant’s employment contract was not formed until after he 

left Oklahoma and reported for work. The court held that the employment 

contract was formed in Oklahoma because the last act necessary was 

Claimant’s mailing of his acceptance to Respondent. Although he did not take 

and pass Respondent’s physical exam until he arrived in Indiana, the effective 

date of his employment related back to his acceptance in Oklahoma.  

GE & Elec. Mut. Ins. Co. v. Folsom, 1958 OK 279. 

3. Orally accepting an offer over the phone; 

a. In Neumer v. Yellow Freight System, Inc., Neumer offered to work for an 

employer. He then received a phone call in Kansas from a hiring agent who 

was in Missouri. During the phone call the agent said, “be at work at 12:01 

Monday morning at [the terminal in Kansas City, Missouri].” The Kansas 

Supreme Court found that the agent’s phone call, which constituted acceptance 

of Neumer’s prior offer to work, was the last act necessary for the formation of 

the employment contract. Because the agent made the call in Missouri, the last 

act necessary occurred in Missouri. 

Neumer v. Yellow Freight System, Inc., 556 P.2d 202 (Kan. 1976).  

4. Completing orientation; 

a. In Krusen v. Maverick Transportation, Krusen contacted an employer to inquire 

about job opportunities and the employer faxed him a job application. Krusen 

completed and returned the application and received a call from a recruiter 

saying, “[y]ou got the job.” Claimant was then asked to come to Arkansas for 

orientation. After completing orientation, Claimant was presented with an 

employment agreement that was dated as the day of orientation completion. 

The Southern District Court of Appeals upheld the lower court’s ruling that the 

last act necessary was completion of orientation. The Southern District Court 

of Appeals reasoned that, even though Claimant made arrangements for 

employment by means of a phone call in Missouri, he was required to go to 

Arkansas and successfully complete orientation before his employment 

contract was formed. 

Krusen v. Maverick Transportation, 2006 Mo. App. LEXIS 1877 (Mo. Ct. App. 

2006). 
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5. Passing a drug test; or 

a. A truck driver (“Claimant”) was contacted by the owner of a semi-truck that was 

leased to a company (“Respondent”) to haul goods and materials. Respondent 

had no offices in Kansas, where Claimant lived, and its main office was in 

Montana. Respondent mailed an application for employment to Claimant’s 

Kansas home, which Claimant completed and returned with various requested 

verification information. Claimant was then instructed to complete orientation in 

Texas, where he also underwent a drug screening and driver certification. 

Claimant abstained from working for Respondent for a number of months, after 

which, he wished to regain employment. Respondent instructed him to 

complete a number of requirements in Montana, specifically noting that his 

failure of a drug screening would result in Claimant not being hired. Because 

both parties understood the employment contract was contingent on the drug 

screening results, the court held that the drug screening was the last act 

necessary for the formation of the employment contract, and Montana had 

jurisdiction. 

Speer v. Sammons Trucking, 35 Kan. App. 2d 132 (Kan. Ct. App. 2006).  

6. Reporting at a job site. 

a. A laborer (“Claimant”) who lived in Kansas was told by another worker that a 

construction company (“Respondent”) was looking for workers at a job site in 

Oklahoma. Respondent instructed the worker to tell Claimant to show up at the 

Oklahoma job site if he wanted to go to work. Claimant reported to the 

Oklahoma job site the following day and began work. Claimant alleged that the 

employment contract was made in Kansas, because that is where the worker 

told him about the job. Respondent contended that the employment contract 

was made in Oklahoma since the offer was not accepted until Claimant arrived 

at the job site. The court held that, because the worker did not have authority 

to receive Claimant’s acceptance in Kansas, the employment contract was 

formed when Claimant reported at the job site in Oklahoma which was the last 

act necessary. 

Smith v. McBride & Dehmer Constr. Co., 216 Kan. 76 (Kan. 1975). 

V. BEST PRACTICES FOR EMPLOYERS 

A. To limit exposure and mitigate jurisdictional issues, employers should consider 

implementing the following measures: 

1. Create and maintain a stringent safety policy; 

a. Ensure the policy is based on industry standards, 

b. Keep abreast of changes in standards or laws pertinent to your industry, and 
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c. Implement consistent safety meetings that focus on potential safety issues. 

2. In-person interviews; 

a. Refrain from virtual and over-the-phone interviews to prevent potential claims 

in different states based on a “last act necessary” or a misconstrued job offer. 

3. Uniform hiring practices; and 

a. Ensure that all employment offers are contingent upon the same procedures 

and requirements, 

b. If drug screening is required, ensure that it is done within the state that 

jurisdiction is wanted, and 

c. Refrain from extending an offer of employment over the phone, through email, 

or by letter. 

4. Standardized record keeping practices; 

a. Use the same forms in your hiring process, 

b. Keep all documentation surrounding an employee's hiring including emails, 

voicemails, virtual documents, and physical documents, and 

c. Abide by your state and federal document retention policies. 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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WORK COMP CONSIDERATIONS FOR AN AGING 
WORKFORCE 

I. OVERVIEW 

The National Council on Compensation Insurance concluded that an aging workforce may 

have a less negative impact on loss costs than originally thought.1 However, older 

workers’ claims generally cost more since older workers suffer more severe injuries, get 

paid higher wages, take longer to recover and undergo more treatments at a higher price.  

II. WHY WILL AN AGING WORKFORCE AFFECT WORK COMP? 

A. People are Living Longer 

1. Life expectancy has drastically increased in the United States. In 1900, it was just 

47 years and by 2019 it had increased to 79 years. Life expectancy fell slightly 

during the Covid-19 pandemic, but it is clear that Americans are living longer lives. 

Additionally, since 1948, the number of Americans over age 65 has increased 

457%, making up a much larger share of the population. The population growth of 

Americans ages 65 and older also outpaces the growth of other age groups.2 

B. Working Past Normal Retirement Age  

1. With Americans living longer, many are working past their normal retirement age. 

In 2023, 19% of Americans ages 65 or over were employed, compared to 1987 

when only 11% of Americans over 65 were working. Recent Gallup polls indicate 

that 74% of those currently employed intend to continue working past retirement 

age. The Bureau of Labor Statistics predicts that Americans over age 65 will 

account for 8.6% of the labor force by 2032.3 

III. HOW WILL AN AGING WORKFORCE AFFECT WORKERS’ COMPENSATION? 

A. Older Workers Do Not Get Injured at Higher Rates 

1. Traditionally, it was thought that younger workers have much higher injury rates. 

However, according to the NCCI, that is no longer true. Frequency of work injuries 

have declined for all age groups, and differences in incidence rates between age 

groups have evened out. By 2009, the incidence rate for workers aged 20-24 was 

 
1 Tanya Restrepo and Harry Shuford, Workers Compensation and the Aging Workforce, National Council on Compensation 
Insurance (Dec. 2011), pg. 1, https://www.ncci.com/Articles/Pages/II_2011_Aging_Workforce_Research_Brief.pdf.  
2 Robert H. Shmerling, Why Life Expectancy in the US is Falling (Oct. 20, 2022), https://www.health.harvard.edu/blog/why-life-
expectancy-in-the-us-is-falling-202210202835.; Megan Wilkins, Golden Years: Older Americans at Work and Play, U.S. Bureau of 
Labor Statistics (May 2025), https://www.bls.gov/opub/btn/volume-14/golden-years-older-americans-at-work-and-play.htm. 
3 Richard Fry and Dana Braga, Older Americans Are Growing in Number and Earning Higher Wages (Dec. 14, 2023), 
https://www.pewresearch.org/social-trends/2023/12/14/older-workers-are-growing-in-number-and-earning-higher-wages/.; Richard 
Fry and Dana Braga, Older Americans Are Growing in Number and Earning Higher Wages: Report (Dec. 14, 2023), 
https://www.pewresearch.org/social-trends/2023/12/14/the-growth-of-the-older-workforce/; Angela M. Antonelli, The Aging of 
America: A Changing Picture of Work and Retirement (March 2018), https://cri.georgetown.edu/the-aging-of-america-a-changing-
picture-of-work-and-retirement/.  
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97 injuries per 10,000 workers, whereas the rate for ages 55 to 64 was 93 injuries 

per 10,000 workers.4 

B. Claims for Older Workers Cost More  

1. While incidence rates across age groups have evened out, older claimants’ claims 

cost more. From 1996 to 2007, indemnifying workers aged 45-64 cost $3,485 on 

average, whereas it cost only $2,227 for workers aged 20-34. Similarly, medical 

costs for workers aged 45-64 cost on average $7,649, but only $5,073 for workers 

aged 20-34. Several factors account for these differences.5 

a. More Severe Diagnoses 

i. Older workers (ages 45-64) are more likely to suffer knee injuries, rotator cuff 

injuries, and lower back nerve pain while younger workers tend to suffer more 

sprains (ages 20-34). The injuries more frequently experienced by older 

workers tend to cost more indemnity and medical.6 

b. Number of Treatments/ Duration of Indemnification  

i. Between 1996 and 2007, for workers aged 20-34 the average duration of 

indemnity payments was 57 days, whereas it was 61 days for workers aged 

45-64. For medical treatment the difference in average treatments was 

slightly more significant. From 1996 to 2007, the average medical treatments 

per claim was 48 for workers aged 20-34, and 54 for workers aged 45-64.7  

c. Price  

i. For indemnification, the average temporary benefits paid per day from 1996 

to 2007 were $43 for those aged 20-34, and $52 for those aged 45-64. As for 

medical costs from 1996 to 2007, the average price per treatment for those 

aged 20-34 was $114, whereas it was $131 for those aged 45-64.8 

d. Comorbidities  

i. The share of workers’ compensation claims where the claimant has a 

comorbidity diagnosis tripled from 2000 to 2009. Examples of comorbidities 

include obesity, diabetes, hypertension, drug abuse, and chronic pulmonary 

issues. In general, claims where the claimant has a comorbidity cost double 

in medical costs. These claims can also cost more in indemnity benefits as 

claimants sometimes must wait to gain surgical clearance due to diabetes, or 

other comorbidities.9 

 
4 Tanya Restrepo and Harry Shuford, Workers Compensation and the Aging Workforce, National Council on Compensation 
Insurance (Dec. 2011), pg. 3, https://www.ncci.com/Articles/Pages/II_2011_Aging_Workforce_Research_Brief.pdf.  
5 Id. at 11-12.  
6 Id. at 14.  
7 Id. at 15, 17.  
8 Id. at 19-20. 
9 Chris Laws and David Colon, Comorbidities in Workers Compensation, National Council on Compensation Insurance (Oct. 2012), 
pg. 1-5, https://www.ncci.com/Articles/Pages/II_research-brief-comorbidities-in-workers-compensation-2012.pdf.  
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e. Higher Fatality Rates 

i. In 2013, the fatality rate for workers aged 65+ was double the rate for those 

age 55-64, and four times the rate for those aged 20-24.10 

IV. SPECIAL CONSIDERATIONS FOR OLDER WORKERS  

A. Social Security Retirement 

1. Kansas  

a. The Kansas workers’ compensation statutes provide for a social security 
retirement offset. If an employee receives retirement benefits under the federal 
social security act, any compensation benefit payments for work disability or 
permanent total disability that the employee is eligible to receive under the 
workers’ compensation act for such claim shall be reduced by 50% of the 
weekly equivalent amount of such retirement benefits, but in no event shall the 
workers’ compensation benefit be less than the workers’ compensation benefit 
payable for the employee’s percentage of functional impairment.11 

2. Missouri  

a. Missouri does not offset workers’ compensation benefits against social security 
retirement benefits.  

B. Medicare Operates as a Secondary Payer  

1. Some older claimants may be Medicare recipients by way of age or disability. In 
those situations, Medicare operates as a secondary payer. This means that 
Medicare coverage only applies when there is no other form of insurance for the 
given medical treatment. All parties to a workers’ compensation matter have 
responsibilities to protect Medicare’s interests. Additionally, Medicare is able to 
seek reimbursement for any payments made when another party is responsible for 
those payments. One method to protect Medicare’s future interests is through a 
Medicare Set-Aside Agreement (MSA). These agreements provide certainty to 
parties regarding payment of future medical expenses. If an MSA is pursued, CMS 
will review it only if it meets the following criteria: when the injured party is currently 
on Medicare, either by reason of age or Social Security Disability, and the amount 
of the settlement is greater than $25,000, OR if the injured party is not currently 
eligible for Medicare but may qualify for Medicare benefits, by reason of age or 
Social Security Disability within 30 months of the date of the settlement and the 
amount of the settlement is greater than $250,000.12 

C. Non-Medicare Covered Expenses 

1. With older workers, as with catastrophic claims, there may be a need to provide 
medical benefits that are not covered by Medicare. Non-Medicare covered 
expenses may include modifications to homes or vehicles, mileage/transportation, 

 
10 Jeanne Sears et al, Differential Underestimation of Work-Related Reinjury Risk for Older Workers: Challenges to Producing 
Accurate Rate Estimates, Am. Journal of Industrial Medicine vol. 65,8 (2022), https://pmc.ncbi.nlm.nih.gov/articles/PMC9354702/.  
11 K.S.A. § 44-501(f)  
12 9 Larson's Workers' Compensation - Desk Edition § 94.02(14); 1 Guide to Medicare Secondary Payer Compliance § 5.01 (2024), 
42 U.S.C. §1395y(b)(8)(C), Centers for Medicare & Medicaid Services, Workers’ Compensation Medicare Set Aside Arrangements, 
https://www.cms.gov/medicare/coordination-benefits-recovery/workers-comp-set-aside-arrangements.  
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interpreters, in-home skilled nursing, or skilled nursing facilities. In situations where 
older workers were able to perform activities of daily living, live alone, or live 
without assistance before the injury but are unable after the injury, the employer or 
carrier may owe ongoing care and treatment to the injured worker. Importantly, an 
MSA cannot be used to cover Non-Medicare covered expenses.  

D. The Age Discrimination in Employment Act (ADEA)  

1. Congress passed the first version of the ADEA in 1967 and has amended it several 
times since. The ADEA prohibits employers from failing to hire, discharging, or 
otherwise discriminating against any individual in regard to their compensation, 
terms, conditions, or privileges of employment because of that individual’s age. 
The ADEA also prohibits employers from limiting, segregating, or classifying their 
employees in any way which would deprive or tend to deprive any individual of 
employment opportunities or otherwise adversely affect his status as an employee, 
because of such individual’s age. Finally, the ADEA prohibits employers from 
reducing the wage of any employee in order to comply with the ADEA.13 

V. ACCOMMODATING OLDER WORKERS 

A. Watch for Signs That May Suggest Accommodations Are Needed14 

1. Physical signs like fatigue, tripping, noticeable loss of balance 

2. Psychological or emotional signs like irritability or losing patience with new or 

repetitive tasks 

3. History of minor work-related injuries  

4. Pattern or increased number of sick days 

B. Proactive Steps15 

1. Encourage employees to participate in an exercise program 

2. Rotate work assignments so older employees have less exposure to repetitive 

motion risks 

3. Eliminate heavy lifting, long reaches, and elevated work from ladders as possible 

4. Maintain facilities to help ensure a safe work environment 

5. Prioritize slip-and-fall prevention by installing skid resistant material  

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 

 
13 29 U.S.C. § 623(a)  
14 Minimizing the Impact of Workers’ Compensation Costs with an Aging Workforce, Alliant Insurance Services, 
https://alliant.com/news-resources/article-minimizing-the-impact-of-workers-compensation-costs-with-an-aging-workforce/. 
15 Id.  
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THE FLEXIBLE WORKPLACE: WORKERS’ 

COMPENSATION IN HYBRID AND REMOTE WORK 

I. INTRODUCTION TO WORKERS’ COMPENSATION IN HYBRID AND REMOTE 

SETTINGS 

A. Background on Hybrid and Remote Work: 

1. Workers’ compensation claims in hybrid or remote settings present unique 

challenges regarding whether injuries are compensable. 

2. Courts must determine if an injury “arose out of and in the course of employment” 

when the employee is not in a traditional workplace. 

II. RELEVANT CASE LAW AND LEGAL PRINCIPLES 

A. Rogers v. Pacesetter Corp., 972 S.W.2d 540 (Mo. Ct. App. 1998) 

1. Background 

a. Sean Rogers, a managerial employee at Pacesetter Corporation, was injured 

in a car accident while driving home after a business meeting at a bar. 

2. Procedural History: 

a. The Administrative Law Judge (ALJ) awarded compensation, finding the 

accident work-related. 

b. The Labor and Industrial Relations Commission reversed, denying benefits. 

c. Rogers appealed the Commission’s decision. 

3. Key Legal Issues: 

a. The central question was whether Rogers’ injuries arose out of and in the 

course of his employment. 

b. The court considered the application of the “dual purpose” doctrine (whether 

work creates the necessity for travel) and the “mutual benefit” doctrine (whether 

the act benefits both employer and employee). 

4. Commission’s Reasoning: 

a. The Commission found that Rogers was not required to be on call or work at 

home. 

b. He was not paid extra for work at home, and his employer was unaware he 

worked at home. 

c. The benefit to the employer ended when the supervisor left the club. 

d. His remaining at the club and subsequent accident were too tenuously 

connected to his employment. 
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5. Appellate Court’s Analysis: 

a. The court distinguished this case from prior cases where employees simply 

carried work documents home. 

b. The court found that Rogers regularly performed essential work at home for his 

employer’s benefit, making his home a “second employment location.” 

c. The court held that the meeting at the club was business-related, not 

recreational, so statutory exclusions did not apply. 

6. Holding: 

a. The appellate court found that the Commission’s denial of benefits was 

unsupported by the facts. 

b. The court reversed the Commission’s decision and remanded the case for entry 

of an appropriate award of compensation to Rogers. 

7. Key Takeaway: 

a. An employee’s injury while traveling home can be compensable under workers’ 

compensation if the home is a regular and necessary place for employment 

duties and the travel is a natural incident of fulfilling those duties, even if the 

trip follows a business meeting at a non-traditional location. 

B. Johme v. St. John's Mercy Healthcare, 366 S.W.3d 504 (Mo. banc 2012) 

1. The Missouri Supreme Court interpreted § 287.020.2(2) as requiring an employee 

to prove that his or her injury was caused by a risk related to her employment 

activity as opposed to a risk to which she was equally exposed in her normal 

nonemployment life. 

2. The court emphasized that the risk must be unique to employment, not one faced 

by the general public. 

C. Flemons, 2022 MOWCLR LEXIS 4 

1. Summary of the Case: Calvin D. Flemons, an assistant director at Land of Oz 

Academy, claimed benefits after being injured in a rear-end collision while eating 

lunch in a company vehicle parked on a public street outside his workplace. 

2. Key Facts: 

a. Flemons and his wife (also his supervisor and co-owner) routinely ate lunch 

and held work meetings in the company truck parked on Kings Highway due to 

privacy and lack of space inside the facility. 

b. On the date in question, while eating lunch and discussing work, their parked 

vehicle was rear-ended. 

c. Flemons initially declined medical treatment but later sought care for head, 

neck, and back pain, incurring over $21,000 in medical expenses. 

2  © 2025 McAnany, Van Cleave & Phillips, P.A.



d. Both sides presented medical evidence regarding the nature and extent of his 

injuries. 

3. Legal Issue: The central question was whether Flemons’ injuries arose out of and 

in the course of employment under Missouri Workers’ Compensation Law, 

specifically whether the risk that caused his injury was unique to his employment 

or one to which he was equally exposed in normal, non-employment life. 

4. Rulings: 

a. The ALJ and the Labor and Industrial Relations Commission denied 

compensation, finding that the risk was sitting in a parked vehicle on a public 

street—a risk equally faced by the general public, not unique to Flemons’ 

employment. 

b. Flemons chose to eat lunch in the truck for privacy, not because his job required 

him to be in that specific location. 

c. There was no evidence that the employer required him to be in the vehicle on 

Kings highway as a direct function of his job. 

d. The injury did not arise out of employment, so his claim for compensation, 

including medical expenses and permanent partial disability, was denied. 

5. Legal Precedents Cited: 

a. Johme v. St. John's Mercy Healthcare: For an injury to be compensable, it must 

result from a risk not equally encountered outside of employment. 

b. Duever v. All Outdoors, Inc.: Distinguished because, in that case, the employee 

was required by the employer to be in a hazardous location. 

c. Gary Boothe, Jr. v. Dish Network, Inc.: Supported the finding that injuries are 

not compensable when the risk is not uniquely employment related. 

6. Dissenting Opinion: 

a. Commissioner Shalonn K. Curls dissented, arguing that the risk was related to 

work because Flemons was required to conduct work meetings in the vehicle 

due to lack of space and privacy in the facility. 

b. The hazardous location (busy street) was a direct function of employment, and 

Flemons was not equally exposed to this risk in his non-work life. 

c. The facts were more analogous to Duever, where the court found 

compensability due to the work-created risk. 

7. Conclusion: The Commission affirmed the ALJ’s denial of workers' compensation 

benefits, holding that the injury did not arise out of and in the course of employment 

because the risk was not unique to employment but was one equally faced by the 

public. 
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III. WORKERS’ COMPENSATION FOR REMOTE WORKERS AND COMPENSABILITY 

A. Compensability Criteria for Remote Work Injuries: 

1. The injury must occur while the employee is performing job duties or engaging in 

activities that benefit the employer during agreed-upon work hours. 

2. Remote workers must prove that the injury or illness was work-related and 

occurred during work activities. 

B. Types of Injuries and Coverage: 

1. Covered injuries include repetitive strain injuries (e.g., carpal tunnel syndrome), 

accidents in the home office while performing work tasks (e.g., falls), and 

occupational illnesses directly related to work conditions. 

C. Challenges and Complexities: 

1. Verification is more difficult due to lack of witnesses and employer control, making 

it harder to verify or defend claims. 

2. Detailed documentation (e.g., time logs, work schedules, workspace descriptions) 

is crucial. 

3. Employers must ensure remote workers know how to report injuries, document 

incidents, and comply with state workers’ compensation board requirements. 

D. Risk Management and Best Practices: 

1. Remote work policies should clearly define job duties, work hours, and 

expectations in writing. 

2. Employers should encourage or require safe home-office setups and provide 

safety checklists and equipment if possible. 

3. Prompt reporting and documentation of incidents are essential for claims. 

E. Conclusion 

1. Workers’ compensation coverage extends to remote workers, but the 

compensability of claims hinges on whether the injury or illness occurred in the 

course and scope of employment. Employers must understand their 

responsibilities and maintain thorough documentation to ensure proper handling 

and adjudication of remote work injury claims. 

IV. STATUTORY AND COMMON LAW PRINCIPLES: 

A. R.S.Mo. § 287.020(3)(2): 

1. An injury shall be deemed to arise out of and in the course of the employment only 

if: 

a. It is reasonably apparent, upon consideration of all the circumstances, that the 

accident is the prevailing factor in causing the injury. 
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b. It does not come from a hazard or risk unrelated to the employment to which 

workers would have been equally exposed outside of an unrelated to the 

employment in normal non-employment life. 

B. Williams v. Great Atlantic & Pacific Tea Co., 332 S.W.2d 296 (W.D.C.A. 1960): 

1. The court held that an injury resulting by reason of the elements, or an act of God, 

is only compensable if the nature of the plaintiff’s employment subjects them to 

“hazards from the forces of nature over and above those” to which the public 

generally is exposed. 

2. The general rule applies even if the person was performing duties incidental to, 

and in the course of their employment. 

C. R.S.Mo. § 227.552(1): 

1. Defines an “act of God” as an unanticipated grave natural disaster or other natural 

phenomenon of an exceptional, inevitable, and irresistible character, the effects of 

which could not have been prevented or avoided by the exercise of due care or 

foresight. 

2. The applicability of the “act of God” rule depends on whether the employee was at 

more risk than the general public while working and seeking shelter at home. 

D. Buhrkuhl v. F.T. O’Dell Const. Co., 95 S.W.2d 843 (Mo. Ct. App. 1936): 

1. The court held that seeking shelter during a storm does not remove an employee 

from the scope of employment. 

2. Compensation was awarded because the employee was at a higher risk of danger 

due to his employment and because seeking shelter was incidental to employment. 

E. Johme v. St John’s Mercy Healthcare, 366 S.W.3d 504 (Mo. 2012): 

1. The Supreme Court of Missouri held that an injury must be caused by a risk related 

to employment activity to be compensable; the risk cannot be one that the 

employee is equally exposed to in their non-employment life. 

2. The claimant fell and injured herself while making coffee in her employer’s office, 

but the court found no causal connection between her injury and her employment 

because the risk was one faced by the general public. 

V. PRACTICAL GUIDANCE FOR EMPLOYERS: MANAGING REMOTE WORK INJURIES 

FROM HOME 

A. Prevention and Risk Reduction 

1. Develop and Distribute a Remote Work Safety Policy 

a. Clearly define job duties, work hours, and expectations for remote employees 

in writing. 
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b. Provide a safety checklist for home offices, covering office setups, trip hazards, 

electrical safety, and emergency procedures. 

c. Supply or recommend office equipment (chairs, desks, keyboards) where 

feasible. 

2. Educate and Train Remote Employees 

a. Offer training on safe workstation setup, proper posture, and techniques to 

prevent repetitive strain injuries. 

b. Encourage regular breaks, stretches, and movement throughout the workday. 

c. Share resources on health and wellness, such as access to virtual 

assessments or wellness programs. 

3. Encourage or Require Workspace Assessments 

a. Ask employees to self-audit their home office setup using a standardized 

checklist and submit documentation or photos for review. 

b. Consider virtual walkthroughs via video call to provide guidance and verify safe 

setups while respecting privacy. 

B. Reporting and Documentation Procedures 

1. Implement Clear Reporting Protocols 

a. Require employees to report any work-related injury or illness immediately or 

as soon as possible, regardless of severity. 

b. Provide a standardized incident report form to capture essential details: date, 

time, location, description of the injury, witnesses, and equipment involved. 

2. Maintain Thorough Documentation 

a. Keep records of reported injuries, supporting evidence (photos, medical 

records), and communication with the employee. 

b. Document the employee’s work hours, job duties, and any relevant work logs 

to establish the work-relatedness of the injury. 

C. Claims Management and Investigation 

1. Promptly Initiate Claims and Investigations 

a. File workers’ compensation claims with your insurer as soon as an injury is 

reported, including all supporting documentation. 

b. Conduct an internal investigation to assess the circumstances, gather 

statements, and review any contributing factors. 

2. Communicate and Support 

a. Keep the injured employee informed about the status of their claim and provide 

support throughout the process. 

6  © 2025 McAnany, Van Cleave & Phillips, P.A.



b. Offer immediate medical attention, preferably through a designated medical 

provider, as required by law. 

D. Compliance and Continuous Improvement 

1. Review State-Specific Requirements 

a. Ensure your workers’ compensation policy complies with the laws in each 

jurisdiction where remote employees are located, as rules can vary 

significantly. 

b. Stay updated on OSHA and state-specific reporting obligations for remote 

injuries. 

2. Monitor and Address Safety Trends 

a. Analyze incident reports to identify patterns or hazards unique to remote work 

and update safety policies accordingly. 

b. Provide ongoing feedback and resources to remote employees to address 

emerging risks. 

VI. KEY TAKEAWAYS FOR EMPLOYERS: 

A. Proactive prevention, clear reporting protocols, and thorough documentation are 

essential for managing remote work injuries. 

B. Remote workspaces are considered secondary job sites for workers’ compensation 

purposes, so injuries sustained during work activities at home may be compensable if 

they arise out of and in the course of employment.  

C. Employers should balance safety oversight with respect for employee privacy by 

offering guidance and resources without being intrusive. 

 

Disclaimer and warning: This information was published by McAnany, Van Cleave & Phillips, P.A., and is to be used only for general 

informational purposes and should not be construed as legal advice or legal opinion on any specific facts or circumstances. This is 

not inclusive of all exceptions and requirements which may apply to any individual claim. It is imperative to promptly obtain legal advice 

to determine the rights, obligations and options of a specific situation. 
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